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PREFACE. 



Thb importance of a right perception of the theory and limits of 
legal presumptioUi and of the principles of presumptive reasoning in 
criminal cases, will not, it is apprehended, be questioned. But, 
although treatises devoted exclusively to the latter have appeared 
from time to time,(a) and one class of presumptions has furnished 
matter for a ▼olume,(&) no attempt has hitherto been made to treat, 
in a systematic manner,(c) the whole subject as understood and acted 
on in courts of law. To remedy this defect is the object of the present 
work. 

It consists of three parts. The first contains the general principles 
and division of the subject The second is devoted to a separate con- 
sideration (not an enumeraium) of the presumptions of law and fact 
which are usually met with in practice. The third relates to pre* 
sumptive proof in criminal cases. 

In offering this Treatise to the profession, the author begs to express 
his obligations for valuable hints from several quarters, and especially 
to Mr. H. Macnamara, of the Inner Temple, to whom he is indebted 
for the Index to the work, 

80, Chanoert Lamv, 

•/iune, 1844. 

(a) WiOt on Circamttantial Eudenoe, LoDdon, 1938; Theory of Preramptlve Proof, 
Attributed to Mr. Phillipt, LondoD, 1815, Slc 

(6) A Treatise on the Doctrine of Preeumption and Preeomptive Evidence, affectin; the 
Title to Real and Personal Property, by John U. Matthews, Esq^ fiarrifter^t*Law, Lon- 
don, 1827. 

(e) The civilians have been less remiss in this respect, and tha antbor takes the opporta- 
tonity of acknowledging the assistance he has deriTed f^om their labours. Besides various 
treatises on proof in general, and the commentaries on the titles ** De Probationibos et 
Presumptionibos,** in the Digest, (lib. 92, tit 3,) and ** De Probationibns,** in the Code, 
(lib. 4, tit. 19,) the work of Menochitis on Presumptions alone extends to two volnmes Iblio, 
and the treatise on the same subject by Alciatus is of a lair length. 
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A TREATISE 



on 



PRESUMPTIONS OF LAW AND FACT, 

dec* 6cc* dso. 



PART I. 

ON PRESUMPTIVE EVIDENCE, AND PRESUBCPTIONS IN GENERAL. 



CHAPTER I. 

ON FSOOF, IVIDVlfCS, AND PHK8UMFTI0N8 IN GBNXXAL, WITH THB DIVISION 
OF THS LATTBB INTO FSS8I7MFTION8 OF LAW, FACT, AND MIXED LAW AND 
rACT. 

^ 1. Thb haman mind, says Mr. Locke, has two faculties conversant 
about truth and falsehood, namely, knowledge And judgment{a) The 
former he defines to be the perception of the connection and agree- 
ment, or disagreement and repugnancy, of any of our ideas; and 
the clearness of that perception is said to amount to certainty,(b) But, 
according to the same author, this knowledge is limited to the percep- 
tion of relations * between ideas, and the perception of r ^o i 
actual real existences without the mind, corresponding to ■- -I 

ideas within it(c) Under the former are comprised all mathematical 
and other similar truths ; while to the second belong our perceptions 
of the existence of the universe or any of the creatures it contains.((f) 
According to this able metaphysician, our knowledge of real exist- 
ences is limited to an intuitive knowledge of our own existence, a 
demonstrative of the existence of a Supreme Being, and a sensitive 
of all other matters which fall under the immediate cognizance of our 
senses.(e) Intuitive knowledge he explains, in another place, to mean 
when the agreement or disagreement of any two ideas results from 
an immediate comparison of the ideas themselves — a species of know- 
ledge the most clear and certain of all;(/) and demonstrative, to be 
when the mind, unable to bring two ideas together so as to ascertaia 
their agreement or disagreement, attains that object by comparing 

(a) Locke on the Human Undentandioff, book 4, o. 14, t. 4. 
(6) Id., book 4, a i, 1. 9; and c. 4, n. 7, 17, 18. 

{e) Locke on the Haroan Understanding, book 4, c. 1, a 7. (d) lb. 

(e) Id., book 4, c. 3, s. 21. See Lord Bronf ham's Discourse of Natural Theology, put 
1, s. 4 ; aiid Id., App., note 5, p. 363. 

(/) Locke OD the Human Understanding, book 4, c. 3, i. !• 
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each with one or more intervening ideas, from the agreement or dis- 
agreement of which with the original ones, it, by a chain of reasoning, 
longer or shorter, as the case may be, establishes their agreement or 
disagreement with each other. The intervening ideas thus employed 
are called froofi^ and the process employed in their application, 
rea8omng.{g) 

§2. It is obvious, from the above enumeration, that, if the assent 
of the human mind to propositions, or the sphere of human action, 
r *3 1 ^^^ ^^y co-extensive with *the range of human feioio- 
^ ^ ledge and the re^on of strict certainty, the limits of both 

would l)e most inconveniently circumscribed. In by far the greater 
numberof our speculations, as well as in the most imoortant trans- 
actions of Ufe, we are carried far beyond the bounds of intuitive and 
sensitive knowledge, without being able to obtain demonstrative evi- 
dence to supply their room \{k) and to make this deficiency a ground 
of cessation from speculative inquiry or action, wocdd be the neight 
of absurdity. '< He that will not eat'' (as the author above cited em- 
phatically remarks) ^ till he has demonstraiion that it will nourish him, 
he that will not stir till he infallibly knows the business he goes about 
will succeed, will have but little else to do but to sit still and perish."(0 
In all cases, when actual knowledge or certainty is unattainable, we 
are obliged to resort to that second faculty of the mind already men- 
tioned, namely, judgment ; which may foe defined to be that faculty 
by which the mind takes its ideas to agree or disagree, or, to speak 
more familiarly, any proposition to be true or false, by the intervention 
of proofs whose connection with each other is not constant and im- 
mutable, or, at least, is not perceived to be so.(A:) The foundation of 
judgment is probability^ or the likelihood of a proposition or fact being 
true or false, deduced from its conformity or repugnancy to our gen- 
ral knowledge, observation, and experience.(/) it is also frequently 
founded on tne testimony of others, who vouch their knowledge, ot>- 
r «4 1 nervation, or experience for *the truth or falsehood of the 
^ ^ proposition or fact in question ; in which case our assent 

flows from a reliance on the credit of the relators, generated by past 
experience of their veracity, or from the intrinsic probability of their 
story.(m) 

§ 3. In all cases of probable reasoning, the proof is said to be 
presumptive^ and the inference to which it gives rise a presumption ; 
which, therefore, taken in its largest and most comprehensive sense, 
may be defined to be, where, in the absence of or until actual certainty 
of the truth or falsehood of any proposition or fact can be obtained, 
an inference aflSrmative or disaffirmative of that truth or falsehood is 
drawn by a process of probable reasoning.(n) 

(g) Locke on the Haman UndenUnding, book 4* e. ^ i. 1. ^ 

(A) Id., book 4, C.14, B. 1 ; 3 Benth. Jod* £▼. 351. 

(t) Locke on the Human Understanding, book 4, c. 14, a. L 

(A) Id., book 4, c 14, a. 3, and c. 15, a. 1. (2) Id^ book 4, c 15, aa. 3, 4. 

(m) Locke on the Human Underatanding, book 4, c 15, a. 4. Aa connected with thia 
snbject, aee the chapter on Improbability and Impoaaibilitjr, in Mr. Bentham*8 work on 
Judicial Evidence, toL 3, book 5, c 16. 

(n) Praiomptio nihO eat aliod quam argumentum Teriaimile, commnni aenau pereeptam, 
ez eo qaod plerumqne fit aut fieri intelligitur. Matthena de Criminibua, in lib. 48. Dig. 
tit 15, c 6. £it ez indidia tantom qnsdam conjeciio. (Id. de Prob., o. 1, n. 43.) Pni- 
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*§ 4. It is clear, from what has been already said, that r ^. ^ -i 
the word proof is a generic term, an appellation •given to "• ■■ 

any thing which serves to convince the mind of any troth, and neces- 

■omptio est anticipatio Judicii de rebus iDcertis, ex eo quod pleramque fit peroepta. (Ho* 
berus, Prcel J. C, lib. 92, tit 3, n. 14 ; see also Ib^ n. 3.) fist nihil aliud presumptio quam 
opinio ex probabili ratiocinatione ooucepta. (Viunias, Jurisprudent Cootrsct, lib. 4, c 36.) 
Pmsumptio est probatio negoUi dubii ex probabilibus argumentis. (6. A. Struvius, Syn- 
tagma Juris, exercitatio 28, s. 15.) Arguments artificialia sunt Tel neoessarta, ut ex prio- 
cipiis physicis desumpta, et facto applicata; ?el probabiUa, ex quibus oritur preasumptio. 
(Id., Jurisprudentia Roman. German., lib. 4, tit 11, n. 3.) Prnramptio est probatio per 
argumenU probabilia ftcta. (W^tenberffius, Prineipia Juris, lib. 22, tit 3, n. 21.) Pm- 
sumptio est coUectio $eu tUatki probabilis, ex argumentis per rerum circumstantias, fre- 
quenter evenientibus, conjiciens. (Strauchius, Diseertatio 25, aphorism 33.) Pnesumptiones 
sunt conjecturiB ex signo verisimili ad probandum assumpte ; vel opiniones de re incertA, 
necdum penitus probata. (J. Voe^ad Pond., lib. 22, tit 3, n. 14.) On peut d^finir la pr«. 
somption, un jugement que la loi ou Thomme porte sur la v6rit4 d*une chose par une 000- 
B^uence tii^ d'one autre chose. Ces cons^uences sont fondles sur ce qui arrive 00m- 
ronn^ment et ordinairement (Pothier, Traits dcs Oblig., p. 4, c. 3, s. 2, § 806.) By a thing 
being presumed to bo so, is meant, as the word imports, that it is taken to be so before it 
eertttinly appears. (Locke on the Human Understanding, b. 4, c. 14, s. 4.) A presumption 
of any iset is properly an inference of that fact from others that are known ; UUanaetof 
reasoning. In matters that regard the conduct of men, the certainty of mathematical de- 
monstration is not to be expected. (1 Phillips Sl A. 457. Per Lord TVfitsrden, in Rex ▼. 
Burdett, 4 B. & A. 161, 162.) Where the existence of one fact so necessarily and abso. 
lotely induces the supposition of another, that if the one be true the other cannot be false, 
the term presumption cannot be legitimately applied. (2 Evans Poth. 329, n. 16, s. 14.) 
A very different definition is, however, given by Mr. Starkie, in his able Treatise on the 
Law of Evidence, who expresses himself as fblbws :— **A presumption may be defined to be 
an inference as to the existence of one fact from the existence of some other fact, founded 
on a previous experience of their connection. To constitute such a presumption, a previous 
experience of the connection between the known and infbrred facts is essential, of such a 
nature, that, as soon as the existence of the one is established, admitted, or assumed, the 
inference as to the existence of the other immediately tiUBM^ independently of any reatomng 
OK ike 9ubjecU It also follows, fi-om the above definition, that the inference may be either 
cerlotA or not certain, but merely frthahU^ and therefore capable of being rebutted by proof' 
to the contrary. According to some writers, the term presumption is not strictly applicable 
where the inference is a necessary one, and absolutely conclusive ; as where it is rounded 
on the certain and invariable course of nature. Such a distinction appears, however, to be 
an unnecessary one ; and it may well be doubted whether it be founded on sound princi- 
ples. The Roman lawyers need the term in the more extended sense. Their pnesumptio 
jorb et de jure was conclusive.** (3 Stark. Ev. 927, 3d ed.) With respect to this last ob- 
servation, it is to be remarked, that the prcssomptio juris et de jure of the Roman law 
derived its oonchisive efiect not firom the supposed force of the inference, but because the 
law superadded something to its own presumption. ^ Prsiumptio juris et de jure," sa^s 
Alciatus, "est dispositio legis aliquid prasnmentis, et supkr ra^suMPTio tanquam sibt 
comperto statnentis/* (Tract de rrwe^ pars 2, n. 3.) And, ** pmaumptio juris et de jure 
(st modo praewmpliOt ae nan poHui jurU guadam canetiiutio dicenda eit) dicitur, cum lex 
ipsa presumit «l nmul disponit** (Vinnius, Jurisprud. Contract lib. 4, tit 36.) And the 
same may be said of the conclusive presumptions of our own law, in which, accordinff to 
Professor Greenleaf, **the role of law merely attaches itself to the circnmstances wnen 
proved, and is not deduced from them. It is not a rule of inference from testimony, but a 
rule of protection, as expedient, and for the general good.** (GreenL Law of Ev., §32, pp. 
37-8.) . Nor does the distinction taken between presumptive evidence and presumption, 
namely, that the former requires an exercise of the reasoning fiiculties which the latter doee 
not, rest on a much better foundation, although rAeforicisfis have sometimes used the word 
** presumption** in this sense. (Struvins, Syntagma Juris, ed. Muller, exercit 28, tit 15, n* 
(a). ) The inferring one fact from another roust ever be an act of reasoning, however 
rapid the process, or however obvious the inference ; and although the law has in some 
cases added to particular Acts an artificial weight beyond their natural teodency to produce 
belief^ still many legal presumptions are only obvious and natural presumptions of tact 
recognized and enforced by law. Tb^ use of presumption as a generic term, applicable to 
certain as well as contingent inferences, although supported by the authority of some writers, 
(see Menochius de Prfos., lib. 1, quest. 3, et quest 7, n. 2 & 3 ; and Titius, Jus Privatum, 
lib. 2, c. 1 1, s. 14,) must be considered as overborne hf the numerous authorities coUected 
at the beginning of this note, and which might be easily inoreased. It wiU also be neoes- 
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saril^ varying with the nature of that truth.(o) Mathematical truths, 
for instancCt being immutable and independent of human action, 
remain ever the same, whether we perceive their existence or not. 
But it is very different with truths of fact, which might or might not 
have happened ; as, for instance, whether a certain event has taken 
r ^ -I place, ^whether a murder or theft has been committed, a 
^ ^ will forged, a party been in possession of property for a 

certain time, &c. ; and require to be established in a very different 
wav.(p) The word " proof" is also frequently used, both by lawyers 
and others, to designate the conviction or persuasion wrought in the 
mind by force of the proofs adduced.(7) 

§ 5. Truths of /ac<. (with which alone the present treatise is con- 
cerned) may be evidenced to the mind in two ways : directly, through 
the medium of our senses, as when we see a man give another a blow, 
sign a deed, &c. ; or indirectly, by reasoning from other truths which 
have been evidenced directly. 

^ 0. We have used the word ** evidenced." Evidence, taken in 
its largest and most comprehensive sense, has been accurately defined 
to be any matter of fact, the effect, tendency, or design of which, when 
presented to the mind, is to produce a persuasion therein affirmative 
or disaffirmative of the existence of some other matter of fact ; the 
latter of which may be called the principal fact, and the former the 
evidentiary fact. And when the persuasion is at its highest point, the 
principal fact may, in a more expressive way, be termed *' the fact 
proved," and the evidentiary, "the probative fact"(r) Hence, it is 
r 48 1 ^'^^''' ^^^^ evidence of a fact *and proof of it are not 
■- -I synonymous terms. Proof (using the word in the sense of 

persuasion or belief wrought in the mind) is the perfection of evidence ; 
without evidence there can be no proof, although there may be evi- 
dence which does not amount to proof. Take the case, for instance, 
of a man found murdered at a spot towards which another had been 
seen walking a short time before ; this fact would be evidence to shew 
that the latter was the murderer, but, standing alone, would be far from 
PROOF of it.(5) 

§ 7. The modes of reasoning by which the existence of any matter of 
fact not coming under the cognisance of our senses may be evidenced to 

mrr to advert to the langna^ of L. C. B. Gilbert on the sabject, who says that preanrnptioo 
is defined by the civihans ^ conjecture ex certo signo proveniens, que, alio f non] addacto, 
pro veritate babetar.** (Gilb. Ev. 157.) This definition is, however, acareely correct It 
U one of the num? givQn by the civilians of presamptions of law; (tee Alciatos de PrfBs., 
p. 3, n. 1 i Menoch. de Piibs., lib. 1, qa»8t 8, n. 1 ;) but is altogether inapplicable to the 
naoierous preeumptions of fact which are too alifht to shift the burden of proof. 

(o) Domat, Lea Lois Civiles dans leor Ordre Naturel, liv. 3, tit. 6. ip) Ibid. 

iq) Probatio est intentioois noetne legitima fides, qoam iadici facit aut actor aat reus. 
(MatthoBUs de Probation i bus, c. I ; Mascardos de Probat, lib. 1, qaest 2, n. 17; Hoberut, 
Pnelectiones Juris Civilis, lib. 22, tit 3, n. 2; Struvios, Jurisprudentia, lib. 4, tit 1), n. 2.) 
The word ** probatio** is also frequently used by the civilians to designate direct evidence, 
in contradistinction to presumption arguroentum, ice See J. Voet ad Pand., lib. 22, tit 3, 
n. 15, &c. (r) 1 fienth. Jud. Ev. 17, 18. 

(t) The term ** evidence,** in this sense, seems peculiar to the English law. The Latin 
** evidenlia** and the French ** Evidence,** when used by foreign jtiristi, are rather intended 
to designate clearness or fulness of conviction. (Mascardns.de Prob^ lib. 1, qninst 6; Do- 
mat, liois Civiles, liv. 3, tit. 6). What we call tlie roles, the admissibility, the weight of 
'* evidence,** are treated of by the civilians and Freoch writen under the respective headi 
of ** probtljo'* and ** preove.** 
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the mind are twofold. First, where the connexion between the principal 
and evidentiary facts is so absolute and immutable, that the existence of 
the latter once established, that of the former follows as a necessary 
consequence of the laws of nature. Second, where the existence of 
the evidentiary facts is sufficiently strong to produce in the mind a 
persuasion, belief, or conviction of the existence of the principal fact, 
without excluding its non-existence from the limits of physical possi- 
bility.(Q As examples of the former, proof that a person charged 
*with having committed a murder in England at a speci- r m i 
fied moment was on that day and hour at Kome, (a defence ^ •> 

known by the technical name of an alibi) must at once put an end to 
the accusation. So, where a female was found dead in a room, with 
every mark of having met with a violent end, the presence of another 
person at the scene of action was demonstrated by the bloody mark 
of a left hand visible on her left arm.(tf) And where a man was 
found killed by a bullet, with a discharged pistol lying beside him, the 
hypothesis of suicide from that pistol was negatived by proof that the 
bullet which caused his death was too large to fit it{x) To the 
second class belons those cases where the existence of the principal 
fact is only inferred by a process of presumptive or probable reason* 
ing from that of the evidentiary facts ; an inference which, like all 
others of the same nature, may be founded either on the intrinsic pro- 
bability of the fact itself, or the credit due to the testimony of wit- 
nesses or writings, attesting either the fact itself, or others from whence 
it may be inferred. In this latter case the truth of the principal fact 
manifestly rests on the double presumption of the truth of the state- 
ment, and the legitimacy of the reasoning from it 

§ 8. As the principles by which the investigation of truth is governed 
have their foundation in the very constitution of our nature, and must 
ever remain the same, whatever may be the immediate subject of 
inquiry, courts of justice, to whom the decision of *dis- r «|n i 
puted facts is entrusted, will never be justified in departing ^ -I 

from those principles, except so far as the municipal law, from motives 
of policy, based on the peculiar habits of society, or with the view of 
excluding mischiefs, proved by experience to be prevalent in particular 
states of it, has occasionally interposed with technical rules to limit 
their operation^ Having, therefore, in the preceding pages, shewn the 
nature of presumptive evidence and presumption, in general, we will 
proceed to consider them as applied to the science of jurisprudence, 
where they have each obtained a somewhat limited or secondary 
signification. 

§ 9. Every cause litigated in a court of justice involves two things : 
the existence of certain facts, the acts of intelligent agents or other- 
wise, as the foundation or substratum for the application of the prin- 
ciples of jurisprudence — ex facto oritur jus ;(y) and, secondly, the 

(t) Argamentnm ▼«! neoeaBariam vel contins^ens est. NeGeaaariom ; cujas conaeqaentia 
neoeaaaria eat, veluti earn coiviase quas peperit : contiD|reo8 ; cujua conaequentia pn>l»bUia 
eat, Telati casdem ftciaae qai croentatua eat, Atalantam ▼irgiDem noD esse, quod cam ado- 
leacentibua apatietur aola per aiWaa. (MatthsBcia de Criminibua, c. 6, p. 691. See dao 
Quintilian, lib. 5, c. 9.) (u) Caae of Mary Norkott and Othera, 14 Ho. St. Tr. 1324. 

(«) Theory of Preaamptive Proof, App. caae 3, p. 7.1 ; WiUa on Circamataotial Evidence, 
p. 108. See other inatonoea in Beck*a Medical Jarbprudence, p. 591, 7th ed. 

(y) 3Inat.49. 
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applicability to those facts of some one or more of those principles. 
Hence, in the administration of justice, a twofold duty is in general 
cast on the tribunal ; namely, to ascertain the truth of the alleged facts 
from the proofs or evidence adduced by the litigant parties ; and, 
secondly, to pronounce a legal decision on those facts, so far as they 
may appear proved or disproved. Where the litigant parties agree 
upon either the law or the facts, the proceedings are, of course, so 
far simplified. 

§ 10. Abstractedly speaking, questions of law are questions of fact 
Is such or such conduct punishable? Do such or such acts give rise 
to a debt or obligation? are equivalent to asking, does there, in point 
r *il 1 ^^ ^^^^* *exist any rule of written or unwritten law con- 
L '^ ^ J demning the one, or conferring a binding efficacy on the 
other : facts to be determined by reference to the records of the legis- 
lature, — decided cases, works of authority, precedents, forms, Ac, — 
which afford a species of evidence, direct, conclusive, or presumptive, 
according as the disputed proposition is confirmed or negatived by 
express words, or by conclusive or probable inference. In forensic 
practice, however, the words * evidence" and " proof" are seldom 
used in this sense, but are restricted to evidence and proof of the dis- 

Euied facts which form the subject-matter of the cause, and are brought 
efore the tribunal for the purpose of inducing an adjudication in 
favour of one or other of the litigant parties.(t) 

§ 11. Questions of fact, then, using the word for the future in this 
secondary sense, are sometimes determined by things which come 
under the cognisance of the tribunal, with the certainty of sensitive 
knowledge. In murder, for instance, the weapon with which the fatal 
blow was struck, in cases of rape, the torn or stained clothes of the 
female, are sometimes produced in court ; while spots of blood, inju- 
ries, or natural marks on the person of an individual not unfrequently 
indicate him as the author of a crime.(a) So, the general aspect of 
all media of testimony, or, as they are technically termed, '< instru- 
ments of evidence," such as the demeanor of witnesses during their 
examination, the appearance of written documents, &c., often form 
r ♦12 1 ^^'"^'^'^ elements ♦in the discovery of truth.(6) In by far 
■- -I the greater number of cases, however, the tribunal, whe- 

ther judge or jury, is obliged to decide matters of fact on a presump- 
tive mference of the veracity of witnesses, or the genuineness of docu- 
ments, testifying certain facts; in which cases the proof or evidence 
is said to be direct{c) But, vrhen any fact in dispute has neither fallen 
under the cognisance of the senses of any person, nor is stated in 
terms in any authentic writing, so that its truth or falsehood can only 

(«) 1 Bentb. Jad. Ey. S4 and 40; Co. Litt 383, a.; Termes de la Ley, 317; Voet ad 
Pand., lib. 2*2, tit 3, No. 8; Hubcroa, Prel. J. C, lib. 22, tit 3, a. 1 ; Slraviua, Jurisprudentia, 
lib. 4, tit 11, a. 2; Vinniua, Jarisprud^ lib. 4, cap. 25. 

(a) Thia ia what Maacardua calls the e?identia facti, which be oonaidera the moat com. 
plete and aatiafactorj of all kinds of proof. (Maacardua de Prob. vol 1, qosst 8.) 

(&) The Anno Domini watermark on paper, for instance, haa frequently been the means 
of detectingf forgery. It ia not, however, always infallible. See Willa on Circumatantial 
Evidence, p. 41. 

(c) Domat, liv« 3, tit 6 ; 3 Benth'. Jud. Ev. 2. Omnia noatra probatio ant directa eat, ant 
obliqoa. Directa, cam id quod probare volamoa ipeis tabuiia aut teatimoaiia oontinetiir. 
Vinniiiii Jariaprad., lib. 4, o. 25.; 
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be deduced by special inference from facts proved directly, the evi- 
dence of that fact is said to be circumstaniial^{d) And when the con- 
clusion of the existence of the principal fact does not follow neces- 
sarily from the facts proved, but is deduced from them by probable 
inference, the evidence is said to be presumftive^ and the inference 
drawn a presumption ; which, therefore, in this restricted legal sense, 
may be defined '^ an inference, affirmative or disaffirmative of the 
existence of a disputed fact, drawn by a judicial tribunal, by a process 
of probable reasoning, from some one or more matters of fact, either 
admitted in the cause or otherwise satisfactorily established.'^^) That 
this is a secondarv signification of the word is manifest, for it excludes 
all those cases where the decision is based solely *on the p ^.» ^ 
probability of the truth of direct testimony, and (except in »■ J 

the few instances where the evidentiary uicts are present to the senses 
of the tribunal) is confined to those where the decision rests on the 
double presumption of th^ veracity of evidence, and the correctness 
of the inference drawn from it.(/) 

{(i) 3 Beoth. Jud. £▼. 3. Prol>atio oUiqaa est, cum id quod inteDdimiir ez tabnlia aot 
testimoniis argumentaDdo oolliffitar. (Vinniat, Juriiprad^ lib. 4,c 95.) 

(e) Domat, liv. 3, tit 6, a. 4, No. 3, and the title generally. 3 £v. Pothier, App. No. 16, 
pi. 333. 

(^) The above claaaifieatioD of jqdieial evidenee is extremely ancient Ariatotle and 
QniQlilian say that aUproois are either Vti^vm or inarti6cial, or "hr%^^u or artificial ; (Arist 
Rhetor., lib. 1, c 2; Qaintil. Inst Orat, lib. 5, e. 1); and the latter anbdividea signa into 
neceaaaria and non neceesaria. (Id., lib. 5, c. 9. See, alao, Cicero de Oratore, lib. 2.) 

In addition to the terms, probatio, preBsumptio, and argumentam, which have been already 
ezpfauned, (he civiliana made use of several expreaaions to indicate the different species of 
prooH and the degreea of conviction resulting from them, which, although in some degree 
obsolete, are not altogether andeserving attention. Among these the principal are, plena 
probatio, semi-plena probatio, indicium, aignom, conjectnra, sutpicio, and admin iculom. As, 
by the positive text of the Roman law, the teatimony of one witneaa was unavailable $at wnj 
purpose whatever, (Cod., lib. 4, tit 20, 1. 9), the earlier civilians logically inferred that it was 
equivalent to a semi-proof, and that the testimony of two witneases amounted to full proof; 
not reooilectiDg that the credilHlity of the story told by witnesses u as important an element 
•s their number in generating belief. This is certainly one of the greatest absurdities in 
the practice of the civil law, and one of which the more enlifrhtened commentatora upon it 
seem heartily ashamed. (See Huberus, Prsl J. C. lib. 22, tit 3, n. 2.) But although 1)m 
Roman law would not act on the unsupported testimony of one witness, it never required 
two witnesses, or even one, to testify directly to the fact in issue ; the evidence of a single 
witness to that fact, corroborated by circumstances proved aliunde or even a strong body 
of evidence altogether presumptive, waa sufficient, both in civil and criminal cases. (Poth. 
Oblig., art 81$ ; Huberus, Prel. J. C, lib. 22, tit 3, n. 3 and 16.) The expression, *« indi. 
ciam," retained in the French law under the name of '*Jndice,*' answers very nearly to tfa« 
term ** oircomstantial evidence*' in our own, and waa used to designate the facts giving rise 
to the indirect inference, rather than the inference itaelf. As, for instance, the possession 
of goods recently stolen, vicinity to the scene of crime, sudden change in circumstances or 
eowduct, &c Maseardusde Probata lib. 1, quest 15; Encyclopedic Aldthodique, tit Joris- 
pmdence, art Indices.) By ** signs'* were meant those species of indicia which come more 
immediately under the cogniaanoe of the senses, such as stains of blood on the person of the 
aecased, indications of terror at being charged with the offence, &c (Quintif. Inst. Orat, 
libb 5, c. 9.) ** Coniectura" and ** suspicio" were not so much modes of proof, as expres- 
sions indicative of tne^strength of the persuasion generated in the mind by evidence. The 
Ibnoer is well defined* ** Ratiorfabile vestigium latentis veritatis, unde nascitur opinio sapi- 
entis ;** (Mascard. de Prob., voL 1, qusest 14, d. 14;) or a slight degree of credence arising 
from evidence too weak or too remote to produce belief ** Suspicio** is a stronger term, 
and ia called ** passio animi aliquid firmiter non eligentis ;** (Menoch. de Pnes., lib. 1, 
quest 8, n. 41 :) c. ^. A. B. is found murdered ; C. D., a man of bad character, is known 
to have a strong interest in his death ; this might give rise to a conjecture that he was the 
murderer ; and if, in addition to this, he had ^n seen within a short distance of the spot 
where the body was found, a short time before the murder was committed, the feeling in 
Avoiur of his guilt woakl amount to suspicion* ** Adminicnlam,** as its etymology im^ies^ 
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r ^14 1 ^ ^^* ^^^ ^^^^ '' presumption/' is seldom used in our 
^ ^ books in its popular signification of presumptuousness, 

arrogance, blind and adventurous confidence, or unwarrantable as- 
sumption, although it is to be found in this sense in some modem acta 
of par]iament,(^) and occasionally in the civil and canon law.(A) 

§ 13. Facts have been rightly divided into physical and psycholo- 
gical. By physical facts i^meant such as either have their seat ia 
some inanimate being, or if in an animate, then not by virtue of those 
qualities which constitute it such ; while psychological facts are those 
which have their seat in an animate being, by virtue of those qualities 
r VIS -I by which it is constituted animate.(t) *Thus, the existence 
^ •'of visible objects, the outward acts of intelligent agents, 

the res gestse of any suit, &c., range themselves under the former 
class while to the latter belong such as only exist in the mind of aa 
individual ; as, for instance, the sensations or recollections of which 
he is conscious, his intellectual assent to any proposition, the desires 
or passions^ by which he is agitated, his animus or intention in doing 
particular acts, &c. Psychological facts are obviously incapable of 
direct proof, except when confessed, and can only be arrived at by 
presumptive inference from facts of the physical kind.(j;) 

§ 14. It is clear, that presumptive evidence, and the presumptions 
or proofs to which it gives rise, are not indebted for their probative 
force to any rules of positive law. When inferring the existence of a 
fact from others which have been already established, courts of jus- 
tice (assuming the inference properly drawn) do nothing more thaa 
apply, under the sanction of the law, a process of reasoning which the 
mind of any intelligent reflecting being would have applied for itself 
under similar circumstances ; and the force of which, when the infer- 
ence is not of a conclusive kind, rests altogether on experience and 
observation of the ordinary course of nature, the constitution of the 
human mind, the usual springs of human action, the usages and habits 
of society, &c.(/) All such inferences are called by jurists, presump- 
tions of fact, or natural presumptions; and, also by the civilians, 
r ^Ifi 1 P^^^^^^P^^^^ *hominis,{m) in order to distinguish them 
■- ^ from others of a technical kind, of which more or less are 

to be found in every system of jurisprudence, and are known by the 
name of prsesumptiones juris, or presumptions of law. To these two 
classes may be added a. third, which, as partaking in some degree of 
the nature of both the former, maybe called prssumptiones mixtse, or 

wu a phrue lued to dMignMe any ipecies of eTidenoe not condaaivo io itself but becomiiiir 
ao when conjoined with other prooft. Theae distinctiona may appear anbtikiea to na, hot 
were not withoat their nee under a eyatem where the deeiaion of all qneationa of law and 
&ct was entraited to a single indiTidoal ; one of the few limitations to whose power waa^ 
that the accused could not be pot to the torture unless there was a certain quantity of evi- 
dence against him. 

(£) 19 Geo. 3, 0.56,8. 3; 6 & 7 Will. 4, c. 76, s. 8 ; 4 & 5 W/fr M. c 33, a. 10. 

(A) Maacardua de Prob^ quest 10, n. 5 ; Alciatns de PnBs. pars 3, n. 1. 

(t) 1 BenUiam's Jud. £▼. 45. {k) 3 BenUi. Jud. Ey. 5. 

ll) The presumption of a malicious intent to kill, from the deliberate uae of a deadly wea- 
pon, and the presumption of aquatic habits in an animal found with Webbed fiwt belong to 
the same philosophy ; differing only in the instance, and not in the principle of its applica- 
tion. (Greenleaf on Evidence, part 1, c 4.) 

(m) The expression ** natural preanmptiona** ia restricted by some aothora to preeumptiomi 
deriTod from the ordinary ooarae of naUire. (Slascardus dePcob., oonolnsio 1936, n« 8.) 
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premimptioDS of mixed law and fact At^d as presamptions of fact 
are both UDlimited in number, and from their very nature not so 
strictly the object of legal science as presumptions of law,(n) we pur- 
pose, in accordance with the example of most writers on evidence, to 
treat of the latter first 



♦CHAPTER II. [ •n 1 

ON FRXSUlfPTIOlfS OF LAW AlO) FICTIOHB. 

§ 15. PBEBvxPTioifs or, as they are sometimes called, intendments 
of law, and by the civilians praesumptiones sou positiones juris, are 
inferences or positions established for the most part by the common, 
but occasionally by statute law, and are obligatory alike on judges 
and juries. They differ from presumptions of fact and mixed pre- 
sumptions in two most important respects. 1st That, in the latter, a 
discretion, more or less extensive, as to drawing the inference, is vest* 
ed in the tribunal, while, in those now under consideration, the law 
peremptorily requires a certain inference to be made, whenever the 
facts appear which it assumes as the basis of that inference. If, there- 
fore, a judge direct a jury contrary to a presumption of law, a new 
trial is grantable ex debitojtuiiiuB ;{a) and if a jury, or even a suc- 
cession of juries, disregard such a presumption, new trials will be 
granted, taties quoiieSf as matter of right(A) But when any other 
species of presumption is overlooked or disregarded, the granting a 
new trial is matter for the discretion of the court ; which will be more 
or *less liberal in this respect, according to the nature and ■- ^.g n 
strength of the presumption.(c) But 2nd, (and it is here t ^ J 
that the difierence between the several kinds of presumptions is so 
strongly marked), as presumptions of law are, in reality, rules of law, 
and part of the law itself, the court may draw the inference whenever 
the requisite facts are developed in pleading,(J) while all other pre- 
sumptions, however obvious, being only inferences of fact, cannot be 
made without the intervention of a jury. • Thus, in a declaration in 
slander for words imputing felony, it is unnecessary to aver the plain- 
tiff's innocence of the felony imputed ; for the law presumes his inno- 
cence, and the court will notice the presumption.(«) But, on the other 
band, although there is perhaps no mixed presumption stronger, or one 
which the courts are more anxious to uphold, than that by which the 
existence of a modus decimandi from time immemorial, is inferred from 
a small payment made in lieu of tithes, as far back as the living 
memory of man will reach ; still, as it is not technically a presumption 

(n) 1 Pbillips Sl Arnon, £▼. 457. 

(a) Phil. E?. 464, 8th ed. See, also, Haire ?• WilwD, 9 B. ^ C 643. (17 Eng. Com. 
Law Rflpa.) 

(h) Phil. £▼. 459 ; Tindal ▼. Brown, 1 T. R. 167. There if an ezeeption to thia mle in 
the eaae of certain eetoppeb and admiasion, which are obligatoiy on the partiei to the rait, 
but Dot on Uie jury. (1 Stark. Et. 543, 3rd ed.) 

(e) loiira, Chap. III. 

id) Sieph. Pleading, 38S, 4tb ed.; 1 Chitty, Pleading, SQl, 6th ed. 

(0 lb. See, also, Chapman ▼. Pickersgill, 3 Wila. 143. ^ 

JAlXVAKYf 1645. — 3 
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of law, the court cannot assume the existence of such a modus from 
a pleading stating the fact ; but the question of modus must be raised 
by the pleadings, and the recognized presumption made by a jury* 
under the direction of a judge. 

§ 16. The grounds of these prassumptiones juris are yarious. Some 
of them are natural presumptions, which the law simply recognizes 
and enforces. Thus, the leeal maxim, that every one must he pre- 
r *10 1 ^^^^ ^^ intend *the natural consequence of his own 
I- -I act ;(/) and, therefore, that he who sets fire to a building 

intended injury to its owner,(g') and that he who lays poison for, or 
discharges loaded arms at another, intended death or bodily harm to 
that person, merely establishes for law a principle to which the reason 
of man at once assents. But in most of the presumptions we are now 
considering, the inference is only partially approved by reason, the 
law, from motives of policy, attaching to the facts which give rise to 
it an artificial effect beyona their natural tendency to produce belief.(A) 
Thus, although a receipt for money, under hand and seal, naturally 
gives rise to a presumption of payment, still it does not necessarily 
prove it, and the conclusive effect of such a receipt is altogether a 
creature of the law.(i) So, the maxim by which a party who kills 
another is presumed to have done it maliciously ,(ft) seems to rest partly 
on natural equity, and partly on policy. To these may be added a 
third class, in which the principle of legal expediency is carried so far 
as to establish inferences not perceptible by reason at all, and perhaps 
even repugnant to it. Thus, when the law punishes oflTences, even 
mala prohibita, on the assumption that all persons in the kingdom, 
whether natives or foreigners, are acquainted with the common and 

general statute law ; and when it presumes that a person who renders 
imself executor de son tort, has in his possession an unproved will of 
the deceased, it manifestly assumes that which has no real existence 
r ^Q 1 ^whatever, altfaoueh the arbitrary inference may be die- 
I- J tated by the soundest policy. 

§ 17. A very important distinction exists among presumptions of 
law,— namely, that some are absolute and conclusive, called by the 
common lawyers irrebuttable presumptions, and by the civilians pr<s- 
sumpliones juris et de jure ; while others are conditional, inconclu- 
sive, or rebuttable, and called by the civilians preesumptiones juris tan^ 
turn, or simply prcemmptiones juris. Of the former, the following 
most accurate definition is given by Alciatus : — '' Prassumptio juris et 
de jure est dispositio legis aliquid prsesumentis, et super prssumpto, 
tanquam sibi comperto, statuentis.'*(/) *' It is,'* says Menochius, *' call- 
ed prcesumptio jurishecKwse it is a presumption made bylaw ; and de 
juref because the law holds for trutn the presumption thus made, and 
establishes a fixed right upon it'*(m) In a word, they are inferences 
which the law makes so peremptorily, that it will not allow them to 
be overturned by any contrary proof, however strong. Thus, where 

(/) Phi!. Ew. 463, 8Ui ed. ; Haire ▼. Wilson, 9 B. & C. 643. (17 Eng. Com. L. Repo.) 

(i) R. ▼. Farrington, R. & R. C. C. 307. 

(S) 3 Stark. E?. 939, 3rd ed.; Eldridge ▼. Knott, Cbwp. 314; Hillary ▼. Waller, 13 Yea. 
366. (t) Gilb. Ev. 15a 

{k) Foster*! C. L. 355, 390 ; 1 Hale, P. C. 455; 1 East, P. C. 340. 

(Z) Alciatos, Tract de Pms., para 3, na 3; Menochios de Pros., lib. I, qonst. 3, no. 17 ; 
Pothier on Obligations, ut. 807. (m) Menoeh. in looo cit. 
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a cause has once been regularly adjudicated upon by a competent 
tribunal, from which there either lies no appeal, or the time for appeal- 
ing has elapsed, the whole matter assumes the form of res judicata, and 
evidence will not be admitted, in subsequent proceedings between the 
same parties, to shew that decision erroneous.(n) So, an infant under 
the a^ of seven years is not only presumed incapable *of p ^^i i 
committing felony, but the presumption cannot be rebutted *• ^ 

by the clearest evidence of a mischievous discretion.(o) So, a bond 
or other specialty is presumed to have been executed for good consi* 
deration, and no proof can be admitted to the contrary until the instru- 
ment is impeached for fraud.( p) A receipt under hand and seal, is, 
as we have already seen, conclusive evidence of the payment of 
money ; and before the abolition of the feudal tenures, it was an irre* 
buttable presumption of law, that no person under the age of twenty- 
one years was capable of performing knight-service.(9) 

§ 18. These conclusive presumptions nave varied considerably in 
the course of our legal history. Many presumptions, which, in earlier 
times, were deemed absolute and irrebuttable, have, by the opinion of 
later judges, acting on more enlarged experience, either been ranged 
among presumptiones juris tantQm, or considered as presumptions of 
fact, to be made at the discretion of a jury.(r) Thus, it was formerly 
an established principle that a child, born after marriage, must be pre- 
sumed legitimate, and that the contrary could only be established by 
Kroof, either of a physical incapacity of procreation on the part of the 
usband, or of his absence beyond seas during a period exceeding the 
full time of gestation. (5) But of late years this doctrine has been very 
properly relaxed ; and it is now held competent to disprove legitimacy 
by negativing the fact of sexual *intercourse.(0 So, in r ^^o l 
ancient times, many circumstances were considered as l- J 

raising a presumption of guilt sufficiently strong to support a counter- 
plea to a wager of battle, which would not be allowed to have that 
eflect at the present day, if that mode of trial were still in existence.(tt) 
On the whole, modern courts of justice are slow to recognize presump- 
tions as irrebuttable, and are disposed rather to restrict than extend 
their number. By an arbitrary rule, to preclude a party from adduc- 
ing evidence which, if received, would compel a decision in his favour, 
is an act which can only be justified by .the clearest expediency and 
soundest policy ; and it must be confessed that there are several pre- 
sumptions still retained in this class which never ought to have found 
their way into it, and which, it is to be feared, often operate seriously to 
the defeat of justice. Among these may be reckonea the presumption, 
that a boy under the age of fourteen is incapable of sexual inter- 

(tt) On Uie aathority of ree judicata in general, see Poth. Oblig. part 4, c. S, a. 3 ; 3 
Evans'a Potb. 346 et ■m. ; Phil. Ev. part 2, c. 1, 8th ed.; and Mr. Smith's note to the case 
of Doe d. Christmas v. Olirer, 2 Smith's Leading Cases, 436. 

(0) 1 Hale, P. C. 27 ; 4 Blackst Com. 23 ; Phillips on Ev. 462, Sth ed. 

(p) 2 SUrk. Ev. 931, 3rd ed. ; Lowe v. Peers, 4 Burr. 2229. See infra. Part 2. 

iq) Littleton, s. 103 ; Ca Litt 78, b. (r) Phil Ev. 460, 8U1 ed. 

(9) Ca Litt. 244, a ; R. ▼. Alberton, 1 L. Raym. 395; R. ▼. Morrey, 1 Salk. 122. 

(1) Phillips on Ev. 462, 8th ed.; and infra. Part 2, Chap. L Where, howe?er, soznal^ 
interooQTse with the hutbaod has taken place within a possible time, the legitimacj of the 
oflbpring is still ranked among prtMumptiones juris et de jure. (lb.) 

(tt) Per AbboU, J., in Ashford v. Thornton, 1 B. & A. 405. 
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bourse ;(a;) which, although true as a general rule, has been shewn, in 
numerous instances, to be by no means of universal application.(y) 
r ^Q 1 *^ 19. Praesumptiones juris et de jure are not, however* 
■- -I without their use. On the contrary, when restrained 

within due limits, they exercise a very salutary efiect in the adminis- 
tration of justice, by throwing obstacles in the way of vexatious litiga- 
tion, and repressing inquiries on subjects where sound and unsuspected 
evidence is not likely to be obtained. Among the most useful, in 
these respects, may be ranked the principle which upholds the authority 
of res judicata, the intendments made by the courts to support the 
verdicts of juries, and, as qualified by modem decisions, the doctrine 
of estoppeL(z) 

r ^2 . 1 * ^ 20. Legal fictions are closely allied to irrebuttable 
'• J presumptions of law. *• Fictio juris (according both to the 

civilians and our own authorities) est legis, adversus veritatem, in re 
posslbili, ex just& caus& dispositio, adversus quam probare non ]icet"{a) 
In other words, where the law, for the advancement of justice, assumes 
as fact, and will not allow to be disproved, something which is false, 
but not impossible. The essential aistinction between these and prse- 
sumptiones juris et de jure consists in this ; that the latter are arbitrary 
inferences, which may or may not be true, whilst, in the case of fictions, 
the falsehood of the fact assumed is understood and avowed.(A) Thus, 
the prsssumptio juris et de jure, that infants under the age of seven 

(s) 1 Hale, P. C. 690; 4 BhcksL Cbm. 919. 

(y) An insUnoe of the efiBcU of this rale was preteoted by Uie etie of R. ▼. 6roombrid([<e, 
MS. Surrey Sammer Amiiee, 1836, and which will be ibond reported, for another point; 
7 C. A. P. 582. The prisoner, described in the calendar as of the age of sixteen, was indict- 
ed for the then capital oflfence of oamally knowing a ibmale child onder the age often jeare. 
Whatever doubt might have existed as to the cominission of the capital crime, there could 
have been none of its having been attempted, and perhaps as little of the prisoner's capacity 
to commit it; for he had communicated to the child a venereal disease, tinder which he was 
himself labouring when placed in the dock. On the case being called on, it was onexpec^ 
edly discovered that the prisoner^ age was misstated, and that he had not completed his 
fourteenth year ; whereupon the counsel for the prosecution, after a conference with the 
judge (Gaselee), consented to an acquittal, telling tiie jury that it was useless to shock with 
an indecent story, as, sooner or later, he must be met with the fatal objection, that the law 
vonclnsively presumed the prisoner to be incapable of aexual intercourse, and he was ac- 
oordiogly discharged with an admonition from the judge. See, for other cases, Beck's Med 
Jorisp., p. 400, 7t^ ed. * 

(t) In unenlightened times, or in the hands of a corrupt tribunal, artificial presnmptioot 
and fictions are most dangerous instruments, and even in the best times require to be handled 
with discretion. Aa an instance of the notions of former ages in this respect, Bartolos 
gravely expreases himself tlius : — **■ Item dtco, si aliquis deprehenditur in dome alicujus, ubi 
pulchra mulier est certd facit hunc adulteruro maniiestum !** (Bartolus, Comment in 
9odam partem Di^. Novi. fol. 192. b. de Furtis :) and a number of Tery absurd and mis. 
ehiavoos presumptions, which at one time received the sanction of the civilians and canonists, 
are collected by Mulier in his edition of Struvius, Syntagma Juris, exercit38, tit 18, n.(.^). 
But we need not travel beyond our own law. Lord Q)ke, in Calvin's case (7 Co. 17, a.) 
hys it down that ** all infidels are in law perpetoi inimici ; for the law presumes not that they 
will be converted, that being potentia remoUssima, for between them, as with Uie devils, 
whose snbjecU they be, and the Christian, there is perpetual hostility'*— a charitable notion, 
and borrowed probably from the canonists, with whom it was a maxim, ** semel hnreticus, 
semper praasumitur talis.** (Stniv. in loco cit) The same great lawyer told the jury, in 
Sir Waller Raleigh's case, that the law presofiies that a man will not accuse himself to 
accuse another. (3 Howell St Tr. 19.) 

(a) 3 Bbekst Com. 43 ; Sheffield v. Ratcliffe, 9 Rol. R. 509 ; Palm. 354 ; Findi, C. L. 
b. 1, C 5 ; Westenbergius, Principia Juris, lib. 99, Ut 3, n. 98 ; GothofM, in Dig. lib. 99, 
tit 3, foL 399; Alctatus de Prtes., p. 1. n. 9 ct 4 ; Huberus, Positiones Juris, pars 9, p. 960. 

(6) Huberus, Pr»L J. C, lib. 99, tit 3, n. 91 ; Johan. Voet ad Pand. lib. 99, tit 3, n. 19 ; 
Alciatns de Prss., pars 1, n. 4. 
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years are doli iocapaces for felonious purpo8e8(c) is probably true in 
general, although false in particular instances; but when, in order to 
give jurisdiction to the courts at Westminister, the law feigns that a 
contract, which was really entered into at sea, was made at the Royal 
Exchange, in London,(d) the assumption is avowedly false, and a 
fiction in the completest sense of the word. 

§21. *' Fictions of law," says Mr. Justice Blackstone, ''altbouRh 
they may startle at first, will be found, on consideration, to be highly 
beneficial and useful."(e) They *are invented, say the r ^05 1 
civilians, ** ad conciliandam aequitatem, cum ratione et sub- ^ ^ 

tilitate juris" ;(/) and it is a well known maxim of the common law, 
that ** in fictione juris, semper subsistit aequitas ;**{g) in furtherance of 
which principle, the two following rules have been laid down. 

§ 23. First, fictions are only to be made for necessity, and to avoid 
michief,(A) and, consequently, must never be allowed to work prejudice 
or injury to an innocent party :(iy ** fictio legis neminem Isedit, nemini 
operatur damnum vel injuriam."(A) Thus, when a man seized in fee 
of lands marries, and makes a feoffment to another, who grants a rent- 
charge to the feoffor and his wife, and to the heirs of the feoffer, the 
feoffer dies, and his wife recovers the moiety of the land for her dower 
by custom, she may distrain but for half of the rent*charge ; for al- 
though, bv fiction of law, her claim of dower comes in above her 
claim to the rent, yet, if that fiction were carried so far as to allow 
her to distrain for the whole rent in the second half of the land, it would 
work a wrong to the feoffee, which the law will not allow.(0 So, 
although the vouchee in a common recovery was, by fiction of law, 
considered tenant of the land so far as to enable him to levy a fine to 
the demandant, or to accept a fine or release from him, still, as the 
vouchee had reallv nothing in the land, a fine or release by him. to a 
Miranger was void.(m) 

§ 23. Secondly, it is said to be a rule that the matter r ^^a 1 
^assumed as true must be something physically possible,(n) ^ ^ 

Thus, says Huberus, where a man devises all his property, on con- 
dition that the devisee shall do a certain act within a limited time after 
the death of the devisor, until that time has expired, with the condition 
un^rformed, the deceased cannot be said to have died intestate ; be- 

(e) 4 Blaoktt. Com. S3 ; I Hale, P. C. 97. 

{d) 3 BUektL Com. 107 ; 4 Init 134. (e) 3 Blackst Com. 43. 

(/) Voet ad Pnnd., lib. S3, tit 3, n. 19. 

{g) Blaokst Com. 43 ; Co. Lilt 150. a. ; 10 Co. 40. a. ; 1 1 Co. 51. a. 

(A) 3 Co. 30.a. ; BuUer and Baker's ease. (t) lb. 39. b. ; 11 Co. 51. a.; 13 Co. 31. %. 

{k) 3 Rol. R. 503{ Palmer, 354. See, alao, 3 Ca 36. a. 

(2) Co. Lilt 150. a. (m) lb. 965. b. ; 3 Co. 39. b. 

(n) Hobema, Pral. J. C, lib. 93, tit 3, n. 33 ; Alciatus de Proa., p. I, n. 5. •*Cheeeaa 
HctioD doit eatre ecre fMeaifriZt ; oeo ne aerra d'iropoaiible, car le ley imitate natare.** (Per 
Poddridge, J., in Sheffield ▼. Ratcliffe, 3 Rol. R. 503.) The existoDce of ihia rule haa been 
denied, and eepeeially by Titius (Jua Privatum, lib. 1, e. 9, ss. 1 and 13,} who aaya of fictions 
in general, ** totos iste netioonm apparatus, non tantum non neoeasarius, sed inotilia inep. 
tnsqae mas est,** and adduoea, aa instanoea of ieigned impoesibilitlea, the 36th Constitatk» 
of the Emperor Leo, to the eflbct that ** caatrati adoptare poaannt ;** and also the ftot that a 
child in ventre aa mere, is snaoeptible of many rights, aa if K had been actnally born. In 
the latter of these cases, however, the fiction involves no impossibility, its only operatbn 
being with reUtion to time ; and with respect to the former, it is clear from the preamble 
of the constitution in question, that the riglit to adopt given to the persons in theoondition 
there described, was conferred on them as an indulgence, without any reference to a sap- 
posed power of proereation. 
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cause the condition, when performed, has a retrospective efi^t to the 
time of the death. But if the limited time be allowed lo elapse with 
the condition unperformed, no subsequent performance of it can have 
relation back to the day of the death ; for this would involve the ab» 
surdity of a man who had already died intestate being deenoed to have 
died testate at a time subsequent to his deceasjp.(o) 

§ 24. Fictions are of three kinds : affirmative or positive fictions ; 
negative fictions ; and fictions of relation.(p) In the case of affirma- 
tive fictions something is assumed to exist which in. reality does 

r •27 1 °^^ * ^"^^ ^^ *^ fiction of lease entry and ouster in 
I- -I actions of ejectment ; the old fiction, that the plaintiff in 

all suits on the law side of the Exchequer was accountant to the 
crown ;{q) and the ac etiam clause in writs, by means of which the 
Court of Queen's Bench preserved its jurisdiction over matters of debt 
after the passing of 13 Car. 2, c. 2, st 2, &c.(r) In negative fictions, 
on the contrary, that which really existed is treated as if it did not. 
Thus, a disseisee, after his re-entry, may maintain trespass for injury 
done to the freehold during his disseisin ; on the principle that, so far 
as the disseisor and his servants are concerned, the freehold must be 
taken never to have been divested out of its disseisee.(5) Fic- 
tions by relation(0 are of four kinds: — First, where the act of one 
person is taken to be the act of another ; as, where the act or posses* 
sion of a servant is deemed the act or possession of the master ; 
or where a felonious act is done by one person in the presence of 
others who are aiding or abetting him, in which case the act of one 
is, in contemplation of law, the act of all,(tt) — ** qui per alium facit 
per seipsum facere videtur."(x) Second, where an act done bv or 
to a thing is taken, by relation, as done by or to another ; as where 
the possession of land is transferred by livery of seisin ; a mortgage 
of land created by delivery of the title-deeds ; or an acceptance of a 
portion of goods sold is taken as equivalent to a taking possession of 
the whole. Third, fictions as to place ; as in the case already put, 
r •SS -lOfa, contract made at sea, or abroad, being ^treated as if 
*- -I made in London, and the like.(y) There is a curious 

instance of this kind of fiction in the civil law, by which Roman 
citizens, who were made prisoners by an enemy, were on their refum 
home supposed never to have been prisoners at all, and entitled to 
various civil rights, as if they had not been out of their own countTy.(2) 
Fourth, ^and lastly,) fictions as to time. Thus, where a feoflfment 
was maae with livery of seisin, a subsequent attornment by the tenant 
was held to relate back to the time of the livery.(a) It is on this 
principle that the title of an executor or administrator to the goods of 
the testator or intestate relates back to the time of his death, and 
does not take effect merely from the probate, or grant of the letters 

(0) HaberiM, Prnl. J. C. lib. 23, tit 3, n. 22. 

(p) Weatenber|riufl, Principia Juris, lib. 22, tit 3, n. 29. 

(9) 3 Blackst Com. 46. (r) Ib.287, 288 (t) 11 Co. 51, a ; Liffbrd** ctM. 

(1) Westenbergios, ut tnpra. Soe, also, Finch. Com. Law, b. 1 , c. 55. 

(V) 1 Hale, P. C. 437. ix) Co. Litt 258, V\g. lib. 43, tit 16, 1. 1, § 12. 

(y) 3 Blackst Com. 107. {z) Dig. lib. 49, Ut 15, 1. 12, i 6. 

(«) BoUer and Baker's case, 3 Co. 25, a. 
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of administration ;(&) an extremely useful fiction, to prevent the pro- 
perty of the deceased being made awa^ with. And it is a fixed 
principle^ that every ratification has relation back, to the time of the 
act done,— omnis ratihabitio retrotrabitur et mandate 8Bquiparatur.(c) 
This kind of fiction is also largely to be found in the procedure of the 
courts, where it is every day's practice to deliver pleadings, sign 
judgments, and do many other acts nunc pro tunc, &c.(eO 

§ 25. The other kind of presumptions of law, which we have called 
rebuttable presumptions, or *presumptiones juris tantum, r ^^^q l 
have been thus correctly defined by John Voet : — ** Prse- ^ ■■ 

samptio juris dicitur, quae ex legibus introducta est, ac pro veritate 
habetur ; donee probatione aut prsBsumptione contrari& fortiore ener« 
▼ata fuerit(e) JBvery word of this sentence is worthy attention. 
First, like the former class, these presumptions are intendments made 
bv law, but unlike them, only hold good until disproved. Thus, 
although the law presumes every infant between the ages of seven 
and fourteen to be incapable of committing felony, as being doli 
incapax, still a mischievous discretion may be shown ; and tliere are 
many instances of children under the age of fourteen being punished 
capitally.(/) So, although the law presumes all bills of exchange 
and promissory notes to have been given and indorsed for good con- 
sideration, it is competent for the parties affected by these presump- 
tions to falsify them by evidence.(£r) And we have already seen, 
that the legitimacy of a child born during wedlock may be rebutted 
by proof of the absence of sexual intercourse between its supposed 
parents.(A) To this class also belong the well*known presumptions 
against guilt, fraud, idiotcy, insanity, infancy, and coverture ; the 
presumption that legal acts have been performed with the solemnities 
required by laW, according *to the maxim " omnia prae- p, ^^^ n 
sumuntur legitime facta ;"(0 that every person performs ^ -■ 

the duties or obligations which the law casts on him;(ft) that a 
parson is alwavs resident on his benefice ;(/) that every person intends 
the natural and probable consequences of his own acts, &c.(m) The 
concluding words of the definition of this species of presumptions, 
show that thev may be rebutted by presumptive as well as by direct 
evidence, and that the weaker presumption will give way to the 



(6) 36 H. 6, fol. 7, b., plae. 4. See the cues on this lubjeet ooUeeted in Tharpe v. Stall- 
wood, 12 L. J. N. &, C. P. 341 ; and Faster ▼. Bates, 7 Jorist, 1093. 

(c) Co. Liu. 307, a., 245, a^ 358, a. ; 9 Co. 106, a. 

{d) See further on the subject of fictions by rdation, Butler and Baker^s oase, 3 Co. 25, 
a. ; and 3 Roll. Abr. tit. Relation, and Trespass by Relation. 

(c) Voet ad Pandectas, lib. 33, tit 3, n. 15. See, also, Vinnius, Jurisprnd. Contract, lib. 
4, c 36; Huberos, PraL J. C, lib. 33, tit 3, n. 18. The definition of Baldus is also very 
l^ood :—** Animi le^islatoris ad ▼erisimile applioatio, onus probandi transferens.*' fialdos, 
in Ruhr. Cod. de Probationibus, n. 4, (i. e. Cod. lib. 4, tit 19.) 

(J) 1 Hale, P. C.t6 ; 4 Blackst Com. 33. 

ig) 3 Stark. £▼. 930, 3rd ed. For the cases in which the consideration of negotiable 
instruments can be inquired into, see Byles on Bills, c. 11, p. 88,4th ed. 

(A) PhiL £▼. 4G3 ; et supra, art la (t) Co. Lit 333, b. ; 13 Ca 4 and 5. 

(Jr) Monke ▼. Butler, 1 Ro. R. 83: Powell ▼. Milbank, 3 Wills. 355 ; R. ▼. Hawkins, 10 
East, 31 1. (Z) Co. Litt 78, b. 

(m) Phil. Ev. 463, 8th ed.; R. ▼. Dixon, 3 M. & a 15; Haire ▼. Wilson, 9 B. & C. 643 
(17 Eae, Com. Law Reps. ;} R. v. Sheppard, R, 6l R. C. C. 169 ; R. ▼. Farriogton, ib. 307 
B. T* Masagora, ib. 391. 
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Stronger ; as shaD be more fully shown when we come to treat of 
conflictiog presumption8.(n) 



[ •31 ] •CHAPTER III. 

Oir FBSSTTMPTIONS OF FACT, AKD XIX£D PSS8U1IFTI0R8. 

§ 26. We now return to a more particular examination of pras- 
sumptionis hominis, or presumptions of fact ; in treating of which, it 
is proposed to consider — 1st. The grounds or sources from whence 
they are derived ; 2nd. The legal admissibility of presumptive evi- 
dence ; 3rd. Its probative force. We shall then briefly explain the 
nature of prsesumptiones mixts, or presumptions of mixed law and 
fact ; and Jastly, snow the extent to which the discretion of juries in 
drawing presumptive inferences is controlled or reviewed by courts 
of law. 

§ 27. The grounds or sources of presumptions are obviously 
innumerable — ^Uiev are co-extensive with the facts, both physical and 
psychological, which may, under any circumstances whatever, 
oecome evidentiary in courts of justice ;(a) but, in a general view» 
presumptions may be said to relate to things, persons^ and the actions 
or thoughts of intelligent agents.(&) With respect to the first of 
these, it is an established principle that conformity with the ordinary 
course of nature should always be presumed. Thus, the change and 
r ^on -I •order of the seasons, the rising, setting, and course of 
'- J the heavenly bodies, and the known properties of matter, 

give rise to very important presumptions relative to physical facts or 
Uiings. The same rule extends to persons. Thus, the absence of 
those natural qualities, powers, and faculties, which are incident to 
the human race in general, will never be presumed in any individual ; 
such as the impossibility of living long without food, the power of 
procreation within the usual ages, the possession of the reasoning 
faculties, and the common and ordinary understanding of man, &c.(c) 
To this head are reducible the presumptions which juries are some* 
times called on to make, relative to the duration pf human life, the 
time of gestation, &c« Under the third class, namely, the acts and 
thoughts of intelligent agents, come, among others, all psychological 
facts ; and here most important inferences are drawn trom the ordi- 
nary conduct of mankind, and the natural feelings or impulses of 
human nature. Thus no man will ever be presumed to throw away 
his property,(flf) as, for instance by paying money not due ;(e) and it 
is a maxim, that every one must be taken to love his own offspring 
more than that of another person, &c.(/) Many presumptions of 

(a) See infta, chap. IV. 

(a) Deiuinitur presomptio ex peraonia, ex eanaia, ex loco, ex tempore, ex qualitate, ex 
dlentio, ex familiaritate, ex fujrft, ex negligent!!, ex Ticink, ex obacoritate, ex eventu, 
ex dignitate, ex letate, ex quantitate, ex aroore, ex aocietate, dLc. (Mattbnna de Probation 
oibaa, c. 2, n. 1, p. 77.) (h) Hubcrus, Pr©l. J. C. lib. 22, tit. 3. n. 17. 

(e) Ibid. (f) Voet ad Pand., lib. 22, tit. 3, n. 15 ; Dig., lib. 22, UL 3, 1 , 35. 

(f)Ib. (/)Co.Litt373,t, 



OV VACT, ARl) wnoED ntBRnEPTioim. 41 

this kind are foanded on tlie customs and. habits of society ; as, for 
instance, that a man, to whom several sums of money are owing by 
another, will take in the debts of longest standing first, Slc. ;{g) and 
this naturally leads us to our second head of inquiry, namely, — 

*^ 28. The legal admissibility of presumptive proof, r ^»g ^ 
Although, in resorting to presumptive reasoning, judges *^ ^ 

and Junes only apply, under the sanction of law, a process which the 
unassisted reason of man would have applied for itself, it by no means 
follows, i converse, that all facts which are naturally evidentiary of 
others will be received as evidentiary of them in the courts of jus- 
tice ; or, if received, will be allowed to act on the mind with no other 
force than their mere natural tendency to produce belief. On the 
contrary, the laws of most nations, and those of England especially, 
have established rules to reeulate the admissibility, and, m some 
cases, even the weight of evic^nce. Some of these are of an exclu- 
sionary character, and reject, as /eg^o/ evidence, facts which might in 
themselves be entitled to consideration, and the repudiation of which 
rests either on the ground that the connexion between the principal 
and evidentiary facts is too remote,(A) or that the facts, although evi- 
dentiary, if genuine, are of a nature peculiarly liable to fabrication ; 
on the principle, that it is better to exclude truth in a few instances, 
than to open a door to fraud and falsehood in many. Thus, on a ques- 
tion as to the precise terms of an agreement to let premises, although 
it might assist to know the terms on which the landlord usually let to 
his other tenants, the evidence would be rejected,, as too remote.(t) 
So, the admission, by an accused person, that he is addicted to the 
commission of offences similar to that with *which he is p ^n. •. 
charged, is inadmissible to prove his guilt in the actual ^ ^ 

case ;{k) nor is it competent to disprove the handwriting of a party 
by shewing, from his general character, that he was not a likely per- 
son to sim an instrument of the nature of that purporting to be signed 
by him.(7) TheveflTect of some of the other rules of evidence, on the 
contrary, is to invest natural evidence with an artificial weight, and 
sometimes to receive that which, abstractedly considered, ought not 
to be received as evidence at all. These seem chiefly to rest on the 
maxim, 'interest reipublicae ut sit finis litii4m,'^m) to which, also, 
many prsesumptiones juris mav be traced ; particularly those which 
prohibit questions which have been settled b}r judicial decision from 
being litigated afresh by the same parties, and those which invest 
judgments in rem in the Exchequer with a conclusive force against 
all the workl.(n) And the following general principles are laid down 
in a recent work : " With respect to presumptions which are too 
remote to admit of any reasonable direction to a jury, in regard to 
the issue which they have to try, a very nice exercise of discretion 
often devolves upon the judge. It is his duty to confine the evidence 
to the point in issue, lest the attention of juries should be distracted, 



% 



) Gilb. £y. 157 ; Poth. ObL art 813 ; Cod., liU 10, tit 29, 1. 3. 
(K) In jure non remota ctnia, ted prozima spectator. Bac Max. of the Law, Reg. 1. 
(t) Garter y. Pirke, Peake, 95. See, also, Spenceley ▼. De WUlott, 7 East, 110. 
(ft) R. Y. Cole, Micb. 1810 ; PbU. Ew. 499, 8th ed. : Chisooo, Cr. Er. 7a 
(Z) Da Costa y. Prm, Peake's £▼. App. 35. 
(iii)6Gow45.a; UCo.69.as 4BLC.338. (ii>PbiLET.551,8tked. 
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and the public time needlessly consumed ; but in deciding whether the 
evidence of any particular circumstance is not receivable on thia 
ground, he must impliedly determine that no presumption to be drawn 
r *S5 1 ^^^^ ^^^ circumstance ought properly *to have an effect 
^ J upon the minds of the jury.(o) In matters of this nature, 

judges will' naturally be much guid^ by decided cases and prece* 
dent 

§ 29. Presumptive evidence is not, in a legal sense, inferior or aecon* 
dary to direct evidence.^) By the rule of law which declares cer- 
tain species of evidence mferior or secondary to others, and requires 
the best, or primary evidence to be given, is meant, not that some 
kinds of evidence are to be rejected as less convincing or credible 
than others, but that no evidence shall be received which shews, 
ui>on its face, that it only derives its force from some other which is 
withheld. In many cases the law has appropriated certain kinds of 
evidence as the proper proof of certain things ; thus, a will or con* 
tract reduced to writing should be proved by the production of the 
document itself; the records and written proceedings of courts of 
justice are the proper proof of the facts therein recorded, &c. ; in all 
which cases any evidence, direct or presumptive, deriving its force 
from ihe will, contract, record, &c, such as copies, extracts, or the 
recollection of witnessess, are rejected as secondary.C;) and not re- 
ceivable, until the absence of the primary evidence under which they 
derive their force is satisfactorily accounted for. So, the production 
of a written document itself is the best or primary evidence of its 
contents, when those contents are in issue, (r) But, except in these 
and some few other instances, no evidence relevant to the issue, and 
r ^o^ -I k fortiori no evidence, which carries a presumption of 
^ ^ *truth Math it, will be rejected, on the ground that written 

evidence, or evidence of a more direct or satisfactory kind, might have 
been procured. Thus the payment of money may be proved by a 
witness who saw the payment made, although a written receipt was 
given at the time ;(«) and a verbal demand of goods may be proved, 
although there was also a demand made in writin2.(0 And it has 
been lately settled, after a long series of irreconcifeable rulings at 
Nisi Prius, that admissions against interest, made by a party to a suit, 
are receivable as* primary evidence against him, even thouffh thev 
relate to the contents of instruments of the most solemn kind ; for such 
evidence is not secondary in its character, and has the presumption in 
favour of 'its truth arising from the admission being prejudicial to the 
party making it(u) For tbfise reasons, it may be laid down as a rule, 
that it is in general competent to prove any fact by presumptive, as 
well as by direct evidence,(x) although the withholding the latter may 
be ground for observation.^;/) 

^ 30. The vast field over which presumptive reasoning extends 
must render ineffectual any attempt to reduce the presumptions to 

(o) Phil Ey. 461, SUi ed. (p) RoMoe, Civ. Ev. 15, Snd ed. 

(9) DooMt Ut. 3, tit 6, ■. 3, il 10; Rouoe, Crim. Ev. 1, S ; Gilb. Et. 94. 
(r) The QoeeD's case, S B. J^ B. 386, by the judges. 

(f ) Rambert ▼. Cohen, 4 Esp. 213. (0 Smith y. YoonSt 1 Gamp. 439. 

(«) filatterie ▼. Pooley, 6 M. d& W. 664 ; 4 Jariit, 1038; Howard r. SmtU^ 3 Scott, N. 
R. 574. (x) RoMoe, Grim. Et. 15, 3iid od. 

(jf) d Efaiit*f Podk 340 ; TbsorjT of Proa. ProoC p. 6S. 



which it gives rise, into definite clagses, according to their degrees 
of probative force. Some classification, however, has generally been 
deemed convenient ;(z). and there is one which, on the strength .of 
some high aothorities, seems to have become embodied r ^„ -i 
•into our law of evidence. " Presumptions,'* says Lord ^ J 

Coke,(a) ** are of three sorts : violent, probable, and light, or temerary. 
Violenta praesumptio is many times plena probatio ; priesumptio pro* 
babilis moveth littae ; but prsssumptio levis seo temeraria moveth not at 
alL^ As an instance of violenta prssumptio, amounting to plena proba^ 
tio, Lord Coke, and in this he is loUowed by several eminent writers,(&) 

Eats the case of a man being run through the body with a sword in a 
ouse, of which he instantly dies, and another man is seen to come out 
of that house with a bloody sword in his hand, and no other man was 
at that time in the house. ** This,-' observes Lord Chief Baron 6il- 
bert,(c) '* is a violent presumption that he is the murderer ; for the 
blood, the weapon, and the hasty flight, are all the necessary concom- 
itants to such horrid facts ; and the next proof to the sight of the fact 
itself is the proof of those circumstances Uiat do necessarily attend 
such facts.'' Notwithstanding the weight of authority in its favour, 
the above illustration of violent presumption has been made the sub* 
ject of much and very deserved observation. If the learned authors 
above quoted mean to say, as their words imply, that there is no pos* 
sible mode of reconciling the above facts with the innocence of the 
man seen coming out of the house, the proposition is monstrous ! 
Either of the following hypotheses will reconcile them, and probably 
others might be suggested. First, the deceased, with the intention of 
committing suicide, mi^ht have plunged the sword into his own body. 
the accused, not being m time *to prevent him, drew out r ^^g -. 
the sword, and ran out, through confusion of mind, for ^ J 

surgical assistance. Second, the deceased and the accused might 
have both worn swords ; the deceased, in a fit of passion, attacked 
the accused ; the accused being close to the wall, had no retreat, and 
had just time enough to draw his sword, in the hope of keeping off 
the deceased, who not seeing the sword in time, ran upon it, and was 
killed.(i/) It is, however, possible that Lord Coke and Chief Baron 
Gilbert only meant that the above facts constitute a suflicient prim4 
facie case to call on the accused for his defence, and, in the abs^ice 
of explanation by him, to warrant the jury in declaring him guilty.(e) 

{%) A Uree Dumber, taken from the works of the earlier civiliaDi, are OfHeded by Men- 
ochiaa. (Tr. de Prat^ liti. 1, qantt. 9.) 

(a) Co. Lilt. 6. !>. ; 3 Hawk. P. C, e. 46, s. 43 ; Gilb. L. E. 157. 

(6) 3 Hawk. P. C, c. 46, a. 43; i Stark. £v. 563, 3rd ed. ; Gilb. L. E. 157. 

(0 GUb. Law of £vid. 157. {d} 3 Benth. Jad. Ev. 336-7. 

(e) Their iangnage aeema to hate been bo understood bj Moimteney, B^ in the ease of 
Annestey v. the Earl of Angleeea. (17 Ho. St Tr. 1430.) Mr. Starkie however says, that 
the circttmstanoes wholly and necessarily ezolode any bat one hypothesis. (1 Stark. £y. 
563,. 3fd ed.)— The illostratioQ given by Lord Coke of a violent presnmptkni is very ancient, 
and seems to have been a favourite both among the early civilians and oommon lawyers. 
The facts stated in the text are expressly adduced by Bartolos, in the ]4tb eentorv, and 
other writers of that period, as conclusive proof of murder ; (Bartolus, Comment in 3ndam 
partem Dig. Novi, de Fortis, fol. 133. b. ;) and they were deemed, in our own law, sufficient 
to support a coonterplea to a wager of battle, and oust the sppellee of his right lo invoke 
the judgment of heaven. (Staundfbrde, P. C, lib. 3, c. 14, Copnterplees al Battaile ; Brao. 
too, lib. 3, fol. 137 ; Biitloo, foL 14.) Their inconclusiveness, however, did not eeoape the 
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§ 31. The utility of the ciassificatioD of prenionptioiui into violent, 
probable, and slight, is very questicniable ;(/ ) but lest it should be 
thought desirable lo retain it, the followinff good illustration is added 
from a recent work on criminal law. ^If, upon an indictment for 
P ^og "I stealing in *a dweUiojB^house, the accused were appre- 
*- ^ bended a few yards worn the door with the stolen goods 

in his possession, it would be a violent presumption of his having sto* 
len them ; but if they were found in his lodgings some time after the 
larceny, and he refused. to account for his possession of them, this, 
together with proof that they were actually stolen, wookl amount to 
a probabh presumption merel;)r ; but if the property were not found 
recently after the loss, as, for instance, not until sixteen months afier^ 
it would be but a light or raah presumption, and entitled to no 
weigbt"(g) 

§ 32. A division of presumptions of fact, more accurate in principle 
and more useful in practice, is obtained by considering them with* 
reference to their effect on the onus probaiidi, or burden of proof. 
The principle, that the party who asserts the affirmative in any con- 
troversy ought to prove his assertion, and that he who only denies an 
allegation may rest on his denial, until, at least, the probable truth of 
the matter asserted has been established, is one to which the common 
sense of mankind at once assents, and which, however occasionally 
violated in practice, has ever been recognized in juri8prudence.(A) 
The reason is obvious : to all propositions, which are neither the sub* 
ject of intuitive or sensitive knowledge, nor probabilized by experience, 
the mind suspends its assent until proof of them is adduced ; or as it 
r *40 1 ''^^ ^^" expressed by an able ^writer on the law of 

^ J evid^ce, ** Words are but die expression of facts ; and 

therefore, where nothing is said to be done, nothing can be said to be 
proved ;"(f) which is probably what the Roman law^rs meant by the 
expression, ^'per rerum naturam, &ctum negantis probatio nulla 
e9XJ*{k) But in order to determine the burd^ of proof, we should 
look for the affirmative in substance of the issue or matter in dispute, 
and not the affirmative in form. Allegations, essential to the support 
of a party's case, although negative in form, may be affirmative in 
reality ; and the nature of language is such, that the same proposition 
may, in general, be expressed at pleasure in an affirmative or negative 
shape.(/) 

^ 33. Now prssumptiones hominis, or presumptions of fact, are 

notice of aome of the more enfigbtened oi?iIiana, both belbre and einoe the time of Loid 
Coke. (See Boerioe, Qomtiones, 168 ; Voet ad Pand., lib. 93, tit 3, n. 14.) 

(/) 3 Rusaell on Crimee, by Greavee, 737. (g) Archbold*! Grim. Pleads 134, 9th ed. 

(i) Co. Litt 6. b. ; 3 Inat. 663 ; Gilb. Ey. 145 ; PhiUipa*s £v. 837, 8th ed. ; 1 Surk. Et. 
418, 3rd ed. ; Peake*8 £▼. 4 ; Dig. lib. 33, tit 3, 1. 3 and 31 ; Voet ad Pand^ lib. 33, tit 3, 
n. 10 ; Domat liv. 3, tit 6, a. 1, n. 4 & 5 ; Vianina, Jariaprad., lib. 4, e. 34. MatihaDiiB 
•peaka of it aa a mle ** Uppia et tonaoribaa noCa.** (Tr. de Prdwt, c 8, p. 477.) 

(t) Gilb. L. E. 145. See thia anbject well illaatrated by Vmn. Jnriap. Cent., lib. 4, c. 24. 

{k) Voet ad Paod., lib. 83, tit 3, n. 10; Cod^ tib.4, tit 19, 1. 83; Vinniin, Joriaprod. iih. 
4,e.34. 

(0 Phillipa'a Ev. 687, Sth ed. ; Berty y. Dormer, 13 Mod. 536 ; Soward v. Le(^tt, 7 a 
Sl p. 613, (33 Enff, Com. Law Repa.); Amoa ▼. Haghea, 1 M. & Rob. 464 ; Shiloock t. 
Paaaman, 7 C. & P. 391« (33 Ei^. Com. Law Repa.) ; SooU ▼. Lewia, lb. 347; Smith v. 
DaYiea, lb. 307. ** Quia aotem ait affirmana vel negana, non tam ex ▼erborom figurft, qaam 
eoram aententiA, reique naUxri. coUigitur.** (Habenia, Poaitionee Joria, para 3, p. 358. Sea, 
alao, Strnviaa, Syntagma Juria CiTUis, lib. 33, tit 3, n. 6). 



divided into slight and strong, according as they aflS^ct the burden of 
proof. Slight presumptions, although sufficient to excite suspicion, or 
produce an impression in favour of the truth of the facts they indicate^ 
do not, when taken singly^ either amount to proof, or shift the burden 
of proof.(m) Thus, stolen property found in the posses- r 441 -1 
Ron of the supposed criminal a very *long time after the ■- J 

theft, ahhougn well calculated to excite suspicion against him, is, 
when standing alone, insufficient e^ to put him on his defence.(n) 
80, when a large sum of money has been stolen, and a person in humble 
station of life is seen shortly after in possession of a similar sum, but there 
is no other evidence arainst him.(o) And in the civil law, where a 
guardian, who originally had no estate of his own, became opulent 
during the continuance of his guardianship, this fact, standing alone, 
was deemed insufficient to raise even a prim& facie case of dishonesty 
against h\m;{p) the code justly observing, *'nec enim pauperibus 
industria vel augme^tum patrimonii, quod laboribus et multis casibus 
quseritur, interdicendum est ''(7) To this class also belong the pre- 
sumptions of guilt derived from footmarks on the snow or ground near 
the scene of crime,(r) the presumption of homicide from previous quar« 
rels,(5) or from the accused having a pecuniary interest in the death 
of the deceased.(Q 

§ 34. But althouj^h presumptions of this kind are not entitled to any 
weight when standmg alone, still they not only form important links 
in a chain of evidence, and frequently render complete a body of 

!>roof which would otherwise be imperfect ; but the concurrence of a 
arffe number of them may (each 'contributing its individual share of 
probability), not only shift the onus probandi, l>nt amount to proof of 
the most convincing kind, even in capital cases, (u) Several instances 
of this will be *found in the third part of this work ; and p « .0 1 
the follorwing good illustration, in a civil case, is given by I- -■ 

Pothier from the text of the Roman law : — ** A sister was charged 
with the payment of a sum of money to her brother ; after the death of 
the brother there was a question, whether this was still due to bis per- 
sonal representative. Papinian held that it ought to be presumed that 
the brother had released it to his sister ; and he founded the presump* 
tion of such release on three circumstances; — 1st, The narmony 
which subsisted between the brother and sister ; 2nd, The brother 
having lived a long time without demanding it ; and 9rd, From a 
great number of accounts being produced between the brother and 
sister upon their respective anairs, in none of which was there the 

(m) I^eranptio homiDts reetd dividitor in leriorem et fbrtiorem. Levior mo?et saipi- 
donem et jndieem qnodamnnodo inclinat, eed per m nullam habet jnrie afieotam, nee onere 
nrobandi levat (Hoberm, PrsL J. C, lib. 33, tit 3, n. 15 ; Mattb. de Prob., e. 3, n. 1, p. 
77 ; WestenberriiM, Principia Jaiii, lib. 33, tit 3.) (n) See Part 3, Chap. IL 

(0) 1 Stark Ev. 569, 3rd ed. (p) Voet ad Fand., lib. 33, tit 3, n. 14. 

iq) God. lib. 5, tit 51, 1. 10; 3 Evans'e PoUi. 345. 

(r) MaacardoB de Probat, qoeat 8, n. 3] , c 33. (•) Domat liv. 3, tit 6. 

(f) 3 Benth. Jod. Et. 1S8. 

(if) Pothier, ObL art 815, 816; Habema, Pr»l J. C, lib. 38, tit 3, n. 4 & 16; lb. Pori- 
tionea Joris, pert 3, p. 359 ; Mattb. de Criminib. in lib. 48. Dig. tit 15, c. 6 ; Voet ad Pand., 
lib. 33, tit 3, n. 9 & 1 8 ; 1 Stark. £v. 570, Srd ed. ** A man ha?ing obeerved the ebb and 
flow of the tide to>4]ay, aflbrda eome aort of presamption, though the loweat imaginable, that 
it mar happen again to morrow ; but the observation of thia event for ao many days and 
moDtha and agea together, aa it haa been obeerved by mankind, givea oa a fall aaauranoe 
that it wilL** (Batter'a Analogy of Religion, Introduction.) 
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slightest mention made of if* Each of these circumstancest taken 
singly, would only have formed a simple presumption, insufficient to 
establish that the deceased had released the debt, but their concur- 
rence appeared to Papinian to be sufficient proof of such release.(x) 
§ 35. otronff presumptions of fact, on the contrary, shift the burden 
r ^^2 Y^fp^ol, even though the evidence to *rebut them involve 
I- -Ithe proof of a neffative«(y) Thus, possession is priml 

facie evidence or property ; and the recent possession of stolen goods 
is sufficient to call on the accused to shew how he came by them, and, 
in the event of his not doing so satisfactorily, to justify the conclusion 
that he is the thief who stole them.(2) So, a receipt for rent accrued 
due subsequently to that sued for is primA facie evidence of pavment, 
for it is unlikely that a landlord would not take in the debt of longest 
standing first ;(a) and a beautiful instance of this species of presump- 
tion is worded by the celebrated judgment of Solomon, who, with the 
view of ascertaining which of two women who laid claim to a child 
was really the mother, gave orders, in their presence, for the child to 
be cut in two, and a part ffiven to each, on which the mother's natu- 
ral feelings interposea, and she offered rather to abandon her right to 
the child than suffer it to be put to death.(ft) 

§ 36. Presumptions of this nature are entitled to great weight, and, 
where there is no other evidence, are generally decisive in civil 
ca8es.(c) In criminal, and more especially capital ones, a greater 
de^p^e of caution is, of course, reauisite, and the technical rules regu- 
lating the burden of proof cannot be always so strictly adhered to.(^) 

r *44 1 *^ ^'^* ^^^^ resemblance between presumptions of law 
L -' and strong presumptions of fact cannot nave escaped 

notice — ^the effect of each being to assume something as true until 
rebutted ; and, indeed, in the Roman law, and all other systems where 
the decision of law and fact is intrusted to a single judge, the distinc- 
tion between them becomes almost imperceptible in practice.(e) But 
it must never be lost sight of in the common law, where the functions 
of judge and jury should ever be kept distinct Where a presumption 
of law is disregarded by a jury, a new trial will be granted ex debiio 
justitiiB; but vmere the presumption is only one oifact^ however strong 
and obvious, the granting a new trial is at the discretion of the court 
in banc. Unfortunalelv, however, the line of demarcation between 
these different sorts of presumptions has not always been observed 
with the requisite precision. We find the same presumption qpoken 
of by judges, sometimes as a presumption of law, sometimes as a pre- 

(«) Potb.OU.irt816;Dv.U1i.S9,tiL3,1.96. Sir D. Efans, in hia viJiiable edition of 
Pothier, obier?et on this ptange, that it does not suffieientlj appear from the law, aa given 
in the Digest, that the brother had lived any great length of time, or that anr great harmony 
had existed between him and hb sister. Ine learned translator seems to have overlooked, 
the phrase qiiamdiu «urt(, and the peooliar ejq>ression dettd«ralii«. 

(y) Prasomptio fortior determinat jndieem, nt credat rem oerto modo se habere, noQ 
tamen qoin aentiat, earn rem alitor se habere poeae. Ideoqoe ejos hie est aftetos, qnod 
tranaferat onus probandi in adversarium, qoo non probante, pro ventate habetnr. (Hubenm, 
Pral. J. Cn lib. 2S, tit 3, n. 16. See, also, Westenbergins, Prineipaa Juris, Ub. 32, tit 3, n. 97.) 

(«) See Part 3, Cha^ II. (a) GUb. £v. 157. (4) 1 Kings, iii. 16. 

(c) Hnbems, Prsl. J. O, lib. 32, tit 3, n. 16. (d) lb. 

(e) Qoalibet ezempla Ibrtioram, qnas dizimos, pmsamptionnm, qnatenos legibos pn^ 
dita srnit, ad olassem priMomptionQm juris non male reieraitar, si hao dislinctione placent 
nU. (HQberiis,Pr»l.J.C^Ub.33,tit3,n.l8.) See, also, Giesiey on Evidence in Eqoity, 
p. 372. 
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ramption of fact ; sometimes ts a presumption which juries should be 
advised to iBake, sometimes as one which it was obligatory on them 
to make, A&c.(/) 

^ 88. We now come to the consideration of mixed pre- r ^^ . -i 
sumptions, or, as they are sometimes called, presumptions ^ ^ 

of mixed law and fact, or presumptions of fact recognized by law. 
These consist chiefly of certain presumptive inferences which, from 
their strength, importance, or freauent occurrence, attract, as it were, 
the observation of the law, and, from being constantly recommended 
by judges, and acted on by jurius, become in time as familiar to the 
courts, and occupy nearly as important a place in the administration 
of justice, as the presumptions or the law itself. They are, in fact, a 
sort of quasi prcesumptiones juris, and^ like the strict legal presump- 
tiohs, mav be divided into three classes: — 1st, Where the inference is 
one which common sense would have made for itself; 2nd, Where an 
artificial weight is attached to the evidentiary facts beyond their mere 
natural tendency to produce belief; 3rd, Where, from motives of 
policy, juries are recommended to draw inferences which are purely 
artificial. The two latter chiefly occur where long established rights 
are in daneer of being defeated by technical objections, or want of 
strict proof of what has taken place a great while affo, in which cases 
it is every day's practice for judges to recommend to juries to pre- 
sume, without proof, the most solemn instruments, such as charters, 
grants, and other public documents, together with all sorts of private 
conveyances.(j') 

§ 39. Artificial presumptions of this kind require to be made with 
caution, and it must be acknowledged *that the legitimate r ^ .^ -i 
limits of the practice have often l)6en very much over- ^ ^ 

8tepped.(A) There are many cases in the books on this subject, which 
cannot now be considered as law, and some of which even border on 
the ridiculous. In one case, in particular, which was an action on 
the game laws, it was suggested that the gun with which the defend- 
ant fired was not charged with shot, but that the bird might have died 
in consequence of the fright, and the jury having given a verdict for 
the defendant, the court refused a new trial ;(t) and, in another case. 
Lord Ellenborough is reported to have cited, with approbation, an 
expression of Lord Kenyon, that, in favour af modem enjoyment, 
where no documentary evidence existed, he would presume two hun- 
dred conveyances, if necessary. (ft) So» in Wilkinson v. Payne,(/) 

(/) Phil. Et. 460, 8th ed. When raeh Ungnage b to be ionod in tlie jndgntonti of the 
■nperior eonrts, it is not surprising thet the proceedings of inferior tribnnals should exhibit 
even greater ioaccorecj and confusion. Nothing, for instance, is more common than to 
bear a jury tdd ftom the bench, that when stolen property is found in the possession of a 
party shortly after a theft, ike Utw pre9ume$ kim to m As thief; — a direetion both wrong 
and flsischierotts^ as calculated to convey to the minds of the jury the fiilse impression, that 
when the possession of the stolen ^woperty has been traced to the accosed, their discretion- 
ary ftioctions are at an end. Our ablest judges tell juries in such cases that they ouffbt, 
as men of common sense, to make the prMumptton, and act upon it, unless rebutteid either 
by the evidence or explanation of the lyisoner, or by the fkcts themselves as they appear in 
the evidence for the proeecution. (g) See infrlt. Ft 9, Chaps. II. a. III. 

(A) Per Lord Tenterden in Doe d. Fenwick v. Reed, 5 B.dL A.332, (7 Eng. Com. Law 
Reps.) See, also. Day v. Williams, 2 C. & J. 461 ; and Doe d. Shewen v. Wroot, 5 East, 
133. (i) Cited by Lord Kenyon in Wilkinson r. Payne, 4 T. R. 469. 

{k) Countaas of Durtmooth v. Roberts, 16 ESast, .H34. (I) 4 T.R.468. 
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which was an action on a promisgory note^ given to the plaintiff ia 
consideration of his marrying the defendant's daughter^ to which the 
defence set up was, that the marriage was not a legal one» as the par- 
ties were married by license when the plaintiff was under age, and 
there was no consent of his parents or guardians ; it appeared in evi- 
dence that both his parents were dead when the marriage Was solem- 
nized, and there was no legal guardian; but the plaintiff's mother, who 
survived the father, on her deathbed desired a friend to become guar- 
dian to her son, with whose approbation the marriage was hao. It 
also appeared that, when the plaintiff came of age, his wife was lying 
in extremis on her deathbed, and died three weeks afterwards ; but ia 
r ^7 1 ^^^ lifetime she and the ^plaintiff were always treated by 
^ ^ the defendant and his family as man and wife. Upon 

these facts, Grose, J., left it to the jurv to presume a subie^nt legal 
marria^, which they accordingly did, and found a verdict for the 
plaintin, and the court refused a new trial.(m) This case has beeo 
severely commented on by Sir D. Evans ;(n) aiid indeed, it is impos- 
sible not to assent to the observation, that rulings of this kind afford a 
temptation to juries to trifle with their oath, bv requiring them to find» 
as true, facts which are probably, if not obviously, false.(o) Still, 
whea restrained within their legitimate limits, presumptions of this 
kind are not without their use. The supposing absurdities, in order 
to meet the exigency of a particular case, must ever be fraught with 
mischief; but it is evidently different when, in conformity to a settled 
rule of practice, juries are directed to presume the existence of an- 
cient documents, or the destruction of formal ones, or to make other 
Presumptions on subjects necessarily removed from ordinary compre- 
ension, but which the rules of law require to be submitted to and 
determined on by them instead of the court, within whose province 
they would, perhaps, more properly come. Both judges and juries 
are frequently compelled, in obedience to the statutes of limitations 
r *48 1 ^^^ *^^^ strict presumptions of law^ to assume as true facts 
I- -■ which in reality are not so ; and the ends of justice may 

render a similar course necessary, in the case of those mixed presump- 
tions which, although not technically, are virtually made, by law.(p) 
§ 40. The terms m which presumptions of fact and mixed presump- 
tions should be brought under the consideration of juries by the pre- 
siding judge, depend on their weight, either natural or technical. 
Where the presumption is one which the policy of law and the ends 
of justice require to be made, such as the existence of moduses, and 
other immemorial rights, from uninterrupted modem usage, the jury 
should be told that tnev o^ht to make tne presumption, unless some 
evidence be given to the contrary ; it should not be put to them as a 

(m) Tluwe are not the only ingtanoM which might be cited. See the ceie of PoweU v. 
MUbuike, Gowp. 103 (n.), where Lord Mansfield adviied a jary to presume a grant from 
the crown, on the strength of enjoyment under two presentations stolen from the crown. 
That case was condemned by Lord EldoQ in Harmood ?. Oglander, 8 Ves. 130, and waa 
•poken of by Eyre, C. B., as ** presamption mn mad." (Gibson ▼. Clarke, 1 Jac. ^ W. 161, 
note.) See, also, Doe d. Bristowe f. Pegge, 1 T. R. 758 (n); and Lade v. flolford, B. N. P. 
110. (n) 3 Evans's Poth. 330. See, also, Gresley on Evid. 374. 

(0) 3 Stark. Et. 934, 3rd ed. ; 2 Evans's Polh. 331. 

(p) Several important presumptions of this hind have beeo erected by the legislature into 
filed roles of law. See3 dt 4 Will. 4« e. 42, s. 3 ; 2 & 3 WiU. 4, c 71 and 100. 
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matter for their discretion.(7) And the same rule seems to apply 
where the presumption is one of much natural weight and frequent 
occurrence; as where larceny is inferred from the recent possession 
of stolen property, &c. In the case of presumptions of a less stringent 
nature, however, such a direction would be improper ; and perhaps 
the best general rule is, that the jury should be advised or recommended 
to make the presumption.(r) To lay down rules for all cases would 
of course be impossible; but, as has been remarked by a recent writer 
on the law of evidence, it is certain that the language of the courts, 
expressed in regard to particular presumptions, may be expected to 
exercise considerable influence in tne determination of future cases in 
which the like presumptions may ari8e.(5) 

§ 41. It has been already remarked, as a characteristic r ^.^ -i 
distinction between presumptions of law and presumptions ^ J 

of fact, either simple or mixed, that when the former are disregarded 
by a jury a new trial is granted as matter of^ right i{t) but that the 
disregard of the latter, however strong and obvious, is only ground 
for a new trial at the discretion of the Court in banc. Now, although 
questions of fact are the peculiar province of a jury, still the Courts, 
by virtue of their general controlling power over every thing that 
relates to the admmistration of ju8tice,(tf) vrill usually grant a new 
trial when an important presumption of fact, or mixed presumption, 
has been disregarded by a jury. But new trials will not always be 
granted when successive juries disregard such a presumption; and 
the interference of the Court in this respect will depend very much 
upon circumstances. As a general rule, it may be stated, that probably 
not more than one or two new trials would be granted.(a;) Thus, in 
the case of Foster v. Steele,(y) where the question in dispute was the 
seaworthiness of a ship, a verdict for the plaintiff having been set 
aside as contrary to evidence, the jury not having made the usual 
presumption that the ship was unseaworthy, frofi her having, shortly 
after leaving port, become distressed without apparent cause, a 
second jury having found a similar verdict, the Court of Common 
Pleas was equally divided in opinion whether a second new trial 
ought to be granted. Tindal, C. J., and Park, J., thought the question 
one which was peculiarly for the jury, and that *the verdict, p « .q -■ 
although not altogether satisfactory, could not be considered ■- ^ 

preverse, and ought not to be disturbed ; while V aughan and Colt* 
man, J J., thought that the reasons which induced the Court to ffrant 
a .second trial out to prevail with them to try the result of a tnird : 
but the whole Court agreed that, if a third jury were to find in the 
same way, the proceedings should end. But there are some mixed 
presumptions which the policy of the law, convenience, and justice 
so strongly require to be made, that the Courts will go much further 
than this in order to uphold them ; the principal among which are the 

(f) Jenkins ▼. Harrej, I C^ M. & R. 877. See infrl^ Part 9, Cbtp. III. 
(f ) R. ▼. Joliffe, 3 a & C. 54, (9 ^K- Com. Law Repa.) (t) PhiL E?. 461, 8lb «d. 
(f) Phil. Bt. 459, 8th ed.; Tiodal v. Brown, 1 T. R. 167. 
(«) Goodwin ?. Gibbons, 4 Burr. 9108 ; Barton y. Thoropsoo, 9 Borr. 664. 
(x) Phil £▼., 460, 8th ed. (y) Foater ▼. Steele, 3 Bing. N. C. 899, (89 Eof . CSoa. 
Law Repa.) 

Jahvaet, 1845.- 
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existence of prescriptive rights and grants, from long and continued 
possession, &c. In a recent work it is said, ** It is apprehended that 
if a jury (previous to the 2 & 8 Will. 4, c. 71) had disregarded the 
recommendation of a judge, that evidence of long enjoyment was 
cogent evidence of a grant, the Court would have directed a new 
trial toties quoties ;''(z) for which the only authority cited is the 
observation of Alderson, B., in Jenkins v. Harvey,(a) that " if an 
uninterrupted usage of upwards of seventy years, unanswered by any 
evidence to the contrary, were not sufficient to establish a right like 
that then under consideration (namely, to a toll upon all coal brought 
into a certain port,) there were innumerable titles which could not be 
sustained/* And in one ca8e,(ft) where an action was brought by 
the assignees of a bankrupt, to recover a sum of money paid d\ the 
bankrupt by way of fraudulent preference, two juries having found 
for the defendant clearly in defiance of evidence, the Court set the 
r *51 1 ^^^^'^^ verdict aside, *Tindal, C. J., saying, that ^ he was 
'- -I extremely reluctant to send the cause to a third trial ; 

but there were cases, and that appeared to be one of them, in which 
one could not help feeling that justice had not been done.** It is, how- 
ever, rather a strong proposition, to say that the Courts would set 
aside verdicts ad injinitumf because juries have found on facts in a 
particular way.(c) 



[ •62 ] ♦CHAPTER IV. 

OF coirFLicrnro prxsuxptxons. 

§ 42. It is obvious from what has been said in the preceeding 
chapters, that the mcyrim, gtabit vranmvptio donee probetur in contra* 
ri«m,(a) must be understood witn consiaerable limitation. It is obvi- 
ously inapplicable either to pr€Bstwiptiones jwu et dejurCf whose very 
Ulature is to exclude all contrarv proof, or to those presumptions of 
fact which we have denominated slight, or pr€Bsumptione$ leviores ; and 
is, therefore, necessarily restricted to such presumptions of law or 
fact, or masses of presumptive evidence, as throw the burden of 
proof on the parties against whom they militate. 

§ 43. Now, rebuttable presumptions of any kind may be encoun- 
tered by presumptive, as well as by direct evidence ;(S) and it not 
unfrequently happens, that the same facts may, when considered in 

{z) Gale & Wbatley on EtBements, p. 95. (a) 1 C, M. & R. 895. 

(6) Oibflon ?. Moskett, 8 Scott, N. R., 419. 

{€) The-ffranting new trials sd iftfimbtm^ for the disregard bj snccesaiYe jaries of a pre* 
sumplion t^faet^ is very like setting aside the trial by jary. The practice of granting new 
trials at all is ooropanti?ely modern. The first case on the snbject is said to l^ in Styles.— 
Per Cnriam, in Bayley v. Bonrne, 1 Str. 392 — Where seYeral sets of men, cp their oaths, 
And in a particular way, woald it not be more reasonable to presome grounds for their 
finding 7 

(a) Co. Litt. 393. b. ; 4 Co. 71. b. ; 2 Co. 48. a ; ^Co. 7a b. ; Hok 997. 

{h) Brady ▼. Cobitt, 1 Dougl. 39 ; Jayne v. Price, 5 Taunt. 328, (1 Eng. Com. Law 
Reps. ;) 1 Marsh, 69 ; R. ▼. Harborne, 2 A. & £. 540, (29 Eng. Com. Law Reps.;) 4 N. 
& M. 341, (30 Eng. Com. Law Reps. ;) Richards ▼, Mumford, 2 Philiim. 24, 25 ; Mono- 
chills d« Pr»s., lib. 1, quest. 29, 30, 31 ; Mascardos de Prob. Concl. 1231. 
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difTerent points of view, form the bases of opposite inferences ; in either 
of which cases it becomes necessary to determine the relative weight 
due to the conflicting presumptions. The relative weight of conflict- 
ing presumptions of law is of course, to be determined by the court or 
judge, who should also direct the attention of the jury to the burden 
*of proof as affected by the pleadings and evidence in r ^.o ^ 
each case ; and although the aecision of questions of fact ^ J 

constitutes the peculiar province of the jury, still they ought, especi- 
ally in civil cases, to be guided by those rules regulating the burden 
of proof, and the weight of conflicting jpresumptions, which are 
recognized by law, and have their origin in natural equity and con- 
venience, (c) 

§ 44. The subject of conflicting presumptions seems almost to have 
escaped the notice of the writers on English law; but several rules 
respecting it have been laid down by civilians. Some of these are, 
perhaps, questionable ;{df but the following appear sound in princi- 
ple, and likely to be serviceable in practice. 

§ 45. I. Special presumptions take precedence of general ones.{e) 
This is the chief rule on the subject, and ^rests on the r ^. . ^ 
obvious principle that, as all general inferences (except, L ^^ J 
of course, such as are de jure) are rebuttable by positive evidence, 
they will naturally be afiected by that which comes nearest to direct 
proof: namely, specific or proximate facts or circumstances, which 
give rise to special inferdhces negativing the applicability of the gen- 
eral presumption to the particular case. Thus, although the owner 
in fee of land is presumed to be entitled to the minerals found under 
it, the presumption may be rebutted by that arising from non-enjoy- 
ment, and the use of those minerals by others.(/ ) So, although the 
possession of land and the perception of rent is prim& facie evidence 
of a seisin in fee, still, where the demandant in a writ of right, claimed 
under a remote ancestor, it was held, that the presumption was suc- 
cessfully encountered by proof that the demandant and his father, 
through whom his title was traced, had, for a long time, allowed other 
parties to keep possession of the land, when they themselves lived in 
the neighbourhood, and must have been aware of iu{g) The flowing 

(e) 1 Stark. En 543. 

(4) In addition to thoie mentioned in this chapter, Menochioa gives the fbUowing, (Do 
Pnesamptioniboa, lib. 1, qoiBst 29 ; De Arbitrariis Jadioam, lib. 9, casus 4T2 ;) — 1. t^re. 
anmptio qoss H sabstauti4 provenit dicitnr potentior illA qo» deaoendit h, aolemnitato. 9. 
PnEssumpUo jadicator potentior qum est beaiynior. 3. Pnesumptio jodicatur firmior et 
poteotior qoa juri commani inhAret, et ilia debilior que jnri apeciali. 4. Prssumptio est 
▼alidior et potentior quo Yeriaimilitadini magts coDvenit 5. Prssamptio que descendit 
k quasi poasesioneest potentior ill& qoe eat qood qaelibet rea prsBscimatar libera. 6. Pre. 
•omptio Degativa eat potentior et firmior affirmativft. 7. Prssumptio ilia judicatur poten- 
tbr et firmior qoe ert fondata in ratione natarali, illlL qoie est fundata in ratione ciWli. 8. 
Firmior et Talidior existimator ilia preanmptio qok abanrda et ineqaalia evitantor. 9. 
Prosamptio qa« ducitor ii facto, est firmior et potentior ek qiin samitar ii non facto. 10. 
Pneaomptio ilia quo fiivet aniroiB, sicqne aaloti eternn, potentior et firmbr est ill4 qa& dici- 
mas delictum non pneaumi. 

(e) Sfenochtos de Prsanrnptionibas, lib. 1, qucest 99, n, 7 db 8 ; lb. De Aribitrariia Judi- 
earn, lib. 9, casos 479, n. 14. 16; Hoberus, Pnel. Juris Civtlis, lib. 29, tit. 3, n. 17; lb. 
Positiones Juris, pais 9, p. 960 ; Mascardus de Probationibua Gonclusio, 731 ; 2 Evans's 
Pothier. 332 ; Peake's L. E 1 19, 5th ed. 

(/ ) Rowe ▼. Brenton, 8 B. & C. 737, (15 Eng. (Tom. Law Reps.;) Rowe r. Grenfel, R. 
& M. 396, (21 Eng. Com. Law Reps.) 

(g) Jayne ▼. Price, 5 Taunt. 396, (1 Eng. Com. Law Reps. ;) 1 Manh, 6a 
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of the tide is presumptive evidence of a naviffable river ;(h) but the 
presumption may be removed by proof of we narrowness of tbe 
stream, or shallowness of its channel, or of acts of ownership in pri« 
vate individuals inconsistent with a right of public navigation.(i) The 
presumption of innocence is a very general, and rather a favoured 
presumption ; but guilt, as we see every day, may be proved bv pre* 
r «55 1 ^"^P^^^® evidence. Thus, on an indictment for falsely 
^ -I taking *the freeholder's oath at an election, where the 

issue was, did the defendant personate and answer in the name of J« 
W„ the following evidence was held sufficient for conviction : — ^It 
was proved, in the first place, that the freeholder's oath was adminis- 
tered to a person calling himself J. W., and presumptive evidence 
adduced to shew that there was no such person. It was then shewn 
that the defendant had voted, although he was not a freeholder, and 
did not vote in his own name ; there was no evidence that, on the day 
he voted, there was any other false vote given ; and that the defen- 
dant, somtime after the election, had boasted that he had done the trick, 
but was not paid enough for the job, and was afraid that he should 
be pulled up for his bad vote.(&) Where the publication of an injuri- 
ous libel has been proved, malice will be presumed ;(/) as it will also 
on a charge of murder, from the fact of slaying.(m) So, a libel sold 
in a bookseller's shop, by a servant in the discharge of his ordinary 
duty, is presumptive evidence of a publication by the master.(n) 
And it is said to oe a rule in the ecclesiastifial courts, that, where the 
existence of an adulterouse intercours has been proved, its continu- 
ance will be presumed so long as the parties continue to live under 
the same roof.(o) The principle under consideration is also recog- 
nized in courts of equity. Tnus, although a fine, without any dera 
executed to declare the uses, was presumed to have been levied to 
secure the title of the conusor, evidence was receivable to rebut the 

L J conu8ee.(p) So, in many cases a general equity may 

be rebutted by circumstances.(7) And although, previous to the II 
Geo. 4 & 1 Will. 4, c. 40, the executor was considered in equity a 
trustee of the surplus for the next of kin, if, from the nature of the 
circumstances of the will, a presumption arose that the testator did 
not intend to take it for his own use ; still, where there were no such 
circumstances, the legal doctrine prevailed, and the executor was 
deemed entitled to retain it.(r) 

^ 46. A general presumption, however, will not be jet aside by a 
circumstance too slight to shift the burden of proof. Thus, in the 
civil law, the presumption of the right of property derived from the 

(i) MUfls ▼. Rom, 5 Tannt 705, (1 En;. Com. Law Rept.) 

C») lb. R. V. Montague, 4 B. & a 601, 603, (10 Eng. Com. Law Repa. ;) Mayor of Ljnn 
V. Turner, Cowp. 86. (k) R. ▼. Price, 6 Eaat, 3S3. 

(2) Haire ▼. Wilaon,9 B. & a643, (17 Eng. Com.Law Repa. ;} t Slark. Ew. 630, 3nL ed. 

(iii)Foa(er'aC.L.,255.S90; I Hale, P. C. 455 ; 1 East, P. C 340. 

in) I PhiL & An. 466. See 6 & 7 Vict e. 96, a. 7 ; and infrk, part 3. 

(o) Tarton v. Turton, 3 Hm> N. C. 350 ; Shelford on Marriage and Diforee, 405. 

ip) Roe Y. Popbam, 1 Dougl. 25 ; Peake'a Er. 199, 5th ed. 

(9) Per Lord Mansfield in Brady v. Cubitt, 1 Dongl. 39. 

(r) 1 Story, Eq. Jar. a. 596, p. 557, where ae?eral of the oases on this aobjeet are colleet- 
ed. See, abo^ 1 Roper on Legacies, 337, 3rd ed.; and 3 Wma. Ezeoatora, 1050, 2nd ed. 
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possession of land would not be set aside by i»roof that it was bought 
with money lent by another person, (t) 

^ 47. II. PreBumptumg derived from the ordinary course of natttre 
are stronger than casual presumptions.{t) This is a very important 
rale, derived from the constancy and uniformity observable in the 
works of nature, which render it probable that human testimony or 
particular circumstances, which lead to a conclusion at variance with 
those laws, are, in that particular instance, fallacious. Thus, on an 
indictment for stealing a piece of timber, it would probably be- con« 
aidered *a sufficient answer to the longest and strongest r ^^^ -i 
chain of presumptive evidence, or even to the positive ^ -' 

testimony of an alleffed eye-witness, to show that the log stolen was 
so large and heavy that twenty men could not move it.(ii) Charges 
of robbery brought by a strong person against a girl or child, or of 
rape by an athletic female against an old or sickly man, are refuted 
in this way. So, sanity is also presumed, even when the accused is 
on his trial on a capital charge, (x) Under this head come also those 
instances in which the presumptions, drawn from the natural feelings 
of the human heart, have b^n found to prevail ov^r others, and, 
among the rest, that arising from possession, as in the judgment of 
Solomon, already mentioned.(y) So, where a parent advances money 
to a child, it is supposed to oe by way of gift, and not by way of 
loan :{z) and the harsh doctrine of collateral warranty, as it existed 
at the common law, rested, in some degree, on a strained application 
of this principte.(a) 

§ 48. III. Presumptions are favoured which Jend to give validity to 
acts.{b) The maxim, ''omnia preesumuntur ritd esse acta," shall be fully 
considered in its proper place ;(c) and it will only be necessary, at 
^present, to instance a few cases in which this presump- r ^.^ *• 
tion has been held to override others also of a favoured ^ J 

kind. On an indictment for the murder of a constable, the fact of 
the deceased having been known and acted as constable is sufficient 
proof of his having been such, without producing his appointment(d) 
And on an indictment for perjury, in taking a false oath before a 
surrogate, it is sufficient, primi facie, to prove that the party adminis- 
tering the oath acted as surrogate.(e) So, on a charge of slandering 
a man in his office, who is proved to have held that office, his continu- 
ing to do so will be presumed.(/) 

^ 49. IV. The presumption of innocence is favoured in Iaw.{g) 

(9) IknxfX, IW. 3, tit 6, •• I, n. 8 ; Cod. lib. 4, lit 19, 1. 91. 

it) Meooehiai de Pr»9. lib. 1, qaiaat 29, n. 9 ; lb. de Arbitrar. JudicQin, lib. 9, caufus 
472,11. 19; Mascardosde Probat, quest 10, n. 18; and oondnaio 731, n. 17, dtc; Hube- 
riu, PrfBl. J. C lib. 22, tit 3, d. 17 ; lb. Poaitionea Jar it, para 2, p. 260. 

(tt) Menochiaa, de Arbitrar iis Jadicom, lib. 2, caaai472, n. 21. 

ix) Anawer of the Jodgea to the Hoqm of Lords, 19 Jane, 1843 ; 1 Carr. dt K. 134-5 ; 
7 Jurist, 250. (y) 1 Kinn, 3, 16 ; aoprlt. Chap. III. 

{z) Dig. lib. 10, tit 2, L 50 ; Voet ad Pand., lib. 22, tit 3, n. 15 ; per Bay ley, J., in 
Hieka v. Keatea, 4 B. & C. 71, (10 Eng, Com. Law Repa.) (a) Co. Litt 373, a. 

(6) Haberaa, PrtaL J. C, lib. 22, tit 3, n. 17 ; ib. Poaitiooea Juris, para, p. 260 ; Meoo- 
ehiiia de Pres., lib. 1, qimst 29, o. 3 ; lb. de Arbitrar. Jod., lib. 2, cas. 472, n.2 ; Maacar- 
dus de Prob. ConcL 1231, n. 20. (e) Iofr&, Part, II. Chaps. IL &, III. 

(d) R. T. Gordon, 1 Leach, 412. (t) R. v. Verelst, 3 Camp. 432. 

(/) R.T. Badd, 5 Esp.230. 

ig) Huberaa, Pnal. J. C^ lib. 32, tit 3, n. 17 ; ib. Poaitiones Juris, part 2, p. 260 ; Meno- 
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This is a well-known rule, and runs through the whole of the criminal 
law. Thus, on an indictment for bigamy, where, in order to prove 
the first marriage, a register was produced, which stated the marriage 
to be by license, and it appeared that the prisoner was an infant at 
the time, it was held incumbent on the prosecutor to show that the 
marriage had been solemnized with the consent of the parents or 

{fuardian of the party.(A) The same rule holds in civil proceedincs. 
n R. V. The Inhabitants of Twyning,(t) which is certainly one of the 
leading authorities on the subject of conflicting presumptions, it 
appeared by a case sent up from the sessions that the wife of a person^ 
r ^.g -I who *enlistea and went abroad as a soldier, and was 
'■ J never afterwards heard of, had married in a little more 

than twelve months after his departure. On this evidence the Court 
of Queen's Bench, consisting of Bayley and Best, JJ., held that the 
issue of the second marriage ought to be presumed to be legitimate; 
and the former learned judge observes, ** this is a case of conflictii^ 
presumptions, and the question is, which is to prevail? The law 
presumes the continuance of life [for seven years] ; but it also pre« 
sumes against the commission of crime, and that even in civil cases, 
until the contrary be proved. Are we to presume that the first 
husband was alive ? If the female had been indicted for bigamy, the 
evidence would clearly not be sufficient. In that case the first 
husband must have been proved to have been alive at the time of the 
second marriage. It is contended that his death ought to have been 
proved ; but the answer is, that the presumption of law is, that he 
was not alive, when the consequence of his being so is that another 
person has committed a criminal act I think, therefore, that the 
sessions decided right in holding the second marriage to have been 
valid, unless proof had been given that the first husband was alive at 
the time." This language goes much farther than was necessary for 
the decision of the actual case before the court, and certainly cannot 
be supported to its full extent, as appears from the subsequent case of 
R V. The Inhabitants of Harbome.(^) There, in order to support an 
order for the removal of a female pauper, of the name of Anne Smith, 
it was proved by the respondents that she had been married to one 
r ♦60 1 ^^^^ Smith on the 11th April, 1831 ; and in *answer 
»- J to which it was shown that he had been previously 

married in 1821 to another female, with whom he lived until 1826. 
That several letters had since been received from him from Van 
Diemen's Land, one of which was produced, bearing date twenty- 
seven days previous to the second marriage. The sessions on this 
evidence presumed the first wife to be still living, and quashed the 
order. On the case coming on for argument tefore the Court of 
Queen's Bench, R. v. Twyning was relied on as an authority to show 
that the partv asserting the life of the first wife, and thereby the 
criminality of the husband, was bound to show the continuance of 
the life up to the very moment of the second marriage ; and that the Court 
was precluded from inrerring the life's continuance until the marriage, 

• 

ehioi de PnM. lib. 1, queest 29, n. 11 ; lb. de Arbitr. Jud., casus 472, d. 25 ; Mascardos dt 
Prob. ConcL 1231, n. 9, 30, &c (A) R. ▼. Butler, R. «& R. C. C. 61. 

(t)SB.&Ald.386. (Jk) 3 A. d& E. 540, (29 Eug. Com. Law Reps.) 
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by the strict rule of legal presumption laid down in R. v. Twyning. ' 
The Court, however, consisting of Lord Denman» C. J., Littledale 
and WilliamSf JJ** held that the conclusions drawn by the sessions 
from the evidence was proper. Lord Deoman, in the course of his 
judgment, expresses himself as follows: "The only circumstance 
raising any doubt in my mind is the doctrrine laid down by Bayley, 
J., in R. V. Twyning. But in that case, the sessions found that the 
plaintiff was dead; and this Court merely decided that the case raised 
no presumption upon which the finding of the sessions could be 
disturbed. The two learned iudges certainly appear to have decided 
the case upon more general grounds; the principle, however, on 
which they seem to have proceeded, was not necessary to that deci- 
sion. I must take this opportunity of saying, that nothing can be 
more absurd than the notion, that there is to l^ any rigid presumption 
of law on such questions of fact, without reference to accompanying 
^circumstances, such, for instance, as the age or health of r ^g* -i 
the party. There can be no such strict presumption of l- J 

)aw. I am aware that, in that case, Bayley, J., founded his decision 
on the ground of contrary presumptions ; but I think that the only 
questions in such cases are, what evidence is admissible, and what 
inference may fairly be drawn from it. It may be said, suppose a 
party were shown to be alive within a few hours of the second 
oiarriage, is there no presumption then? The presumption of inno- 
cence cannot shut out such a presumption as that supposed. I think 
no one, under such circumstances, could presume that the party was 
not alive at the time of the second marriage.'^ Judgments to a similar 
effect were given by the other members of the Court There is 
no conflict vfhatever between the decisions in the case of R. v. 
Twyning and R. v. Harborne, nor does the principle involved in 
either of them present any real difficulty. The presumption of inno- 
cence is a prassumntio juris, and as such ffood until disproved. R. v, 
Twyning decides tnat the presumption of fact of the continuance of 
life, derived from the first nusband's having been shown to be alive 
about a year previous to the second marriage, ought not to outweigh 
the former presumption in the estimation of the sessions or a jury; 
while R. V. Harborne determines, that if the period be reduced from 
twelve months to twenty-seven days, it would be otherwise; and that 
the sessions or a jury might, in their discretion, presume the first 
husband to be still living. 
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% 

OP PARTICULAR PRESUMPTIONS OP LAW AND FACT. 

Art. 50. It is proposed, in this Second Part, to consider the prin- 
cipal presumptions of law and fact usually met with in practice ; and 
which will be treated of in the following order : — 

L The prsesumptiones juris against ignorance of the law, illegality, 
fraud, covin, immorality, &c. 
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2. Of the masntn omnia praesumantur ritd esse actai and the pre- 
sumptions from possession and user. 
8. Presumptions founded on the ordinary course of nature. 

4. Presumptions drawn from the habits of society^ usages of 
trade^ &c 

5. Presumptions of the continuance of things in the state in which 
they have been once shown to e^ist. 

6. Presumptions in disfavour of the spoliator. 

7. Presumptions from the character of parties to a suit. : 

8. Presumptive proof of handwriting. 

9. Presumptions in national and maritime ^aw, 

10. Certain miscellaneous presumptions, not coming under the 
above heads. 
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PRS80IIFTIOIf8 ABAIVVr IGITORANCB OF THB LAW, ILLB6ALITV, mEGLECT OF 

DUTT, FRAUD, COVIN, IIOIORALITT, BTC. 

§ 51. The allowing violations of the criminal, or contraventions 
of the civil code, to pass without punishment or inconvenience to the 
parties transgressing^ under the plea of ignorance of their provisions, 
would render the whole bodv of jurisprudence practically worthless. 
In every system with which we are acquainted, it is a prasumptio 
juris et de jure^ that all persons subject to any law whicn has been 
duly promulgated, or which derives its efficacy from general or imme- 
morial custom, must be supposed to be acquainted with its prq^isions 
so far as to render him amenable to punishment for their violation, 
and to have done all acts with a knowledge of their legal effects 
and consequences. Ignorantia juris quod quisque tenetur scire non 
excusat(a) 

§ 52. Courts of justice are also presumed to know the law, but in a 
very diflerent sense. Private individuals are only taken to know it 
sufficiently for their own personal guidance, but tribunals are to be 
deemed acquainted with its provisions so as to be enabled to adminis- 
r •84 1 ^®^ jtwtice when called on ;{b) for which reason it ♦is not, 
L J in general, necessary, in pleading, to state matter of 

law.(c) The sovereign is also presumed to be acquainted with the 
law — " Prssumitur rex habere omnia jura in scrinio pectoris sui ;"(df) 
still, it is competent to shew that grants from the Crown have been 
made under a mistake of the law.(e) 

§ 53. It is a frcBsumptio juris^ running through the whole law of 
England, that no person shall, in the absence of criminative proof, be 
supposed to have committed any violation of the criminal law, whether 

(a) Dig., lib. 93, tit S, f 9, de jurii et fiioti ignonmtia ; 4 fiUckft Com. 37 ; 1 Co. 177. 
b.: 2 Co. 3. b.; 6 Co. 54. i. 

(b) See the armament of the Attorney-General in Slockdale t. Htnswd, 9 A. &; E. 31« 
/36 Eoir. Com. Law Reps.) 

(e) 1 Chit Plead. 314, 6th ed. ; Steph. Plead. 374, 4th ed. (d) Co. latt 99. «. 

(«) 3 Blaokit C6m« 346 ; R. t. Clarke, 1 Freem. 173. 
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tnalum in se, or malum prohibitum,(/) or even done any act involving a 
civil penalty, such as loss of dower,(g) &c. And this presumption is not 
confined to proceeilings instituted with the view of punishing the 
supposed oflence, but holds in all civil and other proceedings for 
whatever purpose originated, and whether the guilt of the party 
comes in question directly or collaterally. Thus, in the case of 
Williams v. The East India Company,(A) which was an action 
brought by the defendants for having put on board the plaintiff's ship 
(which they had hired to convey merchandize) a quantity of com- 
bustible matter, without giving him notice of its dangerous nature, in 
consequence ojf which negligence his ship was burnt. Lord Ellen- 
boroogh said — " There is. a rule of law, that where any act is required 
to be done on the one part, so that the parties neglecting it would be 
guilty of a ^criminal neglect of duty in not having done r ^^ -i 
It, the law presumes the affirmative, and throws the I- ^ 

burden of proving the contrary on the other side. If the defendants, 
being conusant of the dangerous nature of the article put on board, 
gave no notice of it, considering the probable danger tnereby occa- 
sioned to the lives of those on board, it amounts to a species of delin- 
quency, for which they are criminally liable, and punishable as for a 
misdemeanor at least ;" and it was accordinglv held, that the onus 
lay on the plaintiff to prove that no notice had been given of the 
dangerous nature of the article put on board. S09 in an action 
agamst a performer for not acting, to which the defence was, that the 
theatre was unlicensed, it was held, that proof of performances 
having regularly taken place there was prim& facie evidence that it 
was a licensed theatre ; as a violation of laiy, in acting without such 
license, could not be presumed.(t) And the principle holds, though 
the question is only raised collaterally, or as anecting others than the 
actual litigants in the cause. Thus, in the case of Ross v. Hunter,(7) 
which was an action for a loss occasioned by an alleged barratrous 
act in the master of a ship, it was held unnecessary for the plaintiff to 
shew that the master was not the owner or freighter— on tne sround 
that this would be calling on him to prove a negative ; and BuTler, J., 
said, that the Court cannot presume fraud {it fortiori guilt) in a third 
party. 

§ 54. But this principle only applies to actual violations of the law. 
Thus, in the case of Huckman v. Fernie, the plaintiff declared on a 
policy of insurance on the life of £• H., which had been entered into 
subsequent to *a declaration or attestation by the plaintiff, r ^^^ -■ 
that, among other things, the said E. H. had led, and then ^ -I 

continued to lead, a temperate life ; and contained a proviso, that, if 
anything stated by the plaintiff in that document should not be true, 
the policy should be null and void. The declaration then averred 
performance by the plaintiff, and the truth of all the matters contained 
in the attestation : but the defendant pleaded that the attestation made 

(/) Phil. Kv, 464, 8th ed.; 2 Et. Poth. 332. AcoDtemptof court will not be praiamed, 
Bcboles ▼. Hilton, 10 M. Sl W. 15. 

ig) Sidney t. Sidney, 3 P. Wma. 276 ; Watkina t. Watkini, 3 Atk. 97 ; Clarke v. Periam, 
lb. 333. (A) 3 East. 192. 

(t) Rodwell ▼. Hedge, 1 C. &; P. 230, (11 Eng. Com. Law Repe.) 

O) 4 T. R., 33, 3& 
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by the plaintifT was not true, because, at the time when made, the aaid 
£• H. had iiot led, nor did she continue to lead, a temperate life. It 
was argued, that the onus of proving this plea lay on the defendant, 
as the law would not presume intemperance in any one ; but Tindal, 
C. J., at N. P., held, that it lay on the plaintiff to prove the ^.verment 
in the declaration, that E. H. had lea a temperate life, which was 
aAerwards confirmed by the Court of Exchequer.(ft) The presump- 
tion in favour of innocence, of course, will not be made, when a 
stronger presuniption is raised against it, by evidence or otberwise.(/) 

§ 5& It is a maxim of law, " melior est conditio rei quam actori8;'*(iic) 
in furtherance of which it is sometimes said, that in civil cases, where 
there has been no fraud on the part of the defendant, the law presumes 
against the plaintifTs demand.(n) This, however, is not quite correct, 
and arises from confounding the doctrine of presumption with the 
general principles regulating the burden of proof* Generally speaking, 
r »Q7 1 ^ I^^ ^presumes neither way in civil proceedings; but, 
^ ^ as the plaintiff is the party who briogs the cause into 

court, it holds him to proof of his case. And if the defendant plead 
a set-off, or other plea involving, an affirmative, it lies on him to prove 
it.(o) Where, however, the case is left in such a state that it is ne- 
cessary to presume one way or other, the law will rather, assist, by 
its presumption, the party entitled to exact the proof, than the party 
on whom it is incumbent to give it. Thus, in the case of Clunnes v. 
Pezzy,(p) which was an action for goods sold and delivered, at the 
suit of a Hquor merchant, and the evidence onlv shewed a delivery 
of several hampers of bottles at the defendant's house, the jury were 
directed to presume that the bottles were filled with the cheapest liquor 
in which the plaintiff dealt. And it is well known that disabilities, 
such as infancy, coverture, idiotcy, lunacy, &c., will not be presumed 
to assist any party. 

§ 56. It is a branch of this rule, that ambiguous instruments or acts 
shall, if possible, be construed so as to have a lawful meaning. Thus, 
where a deed or other instrument is susceptible of two constructions, 
one of which the law would carry into enect, while the other would 
be in contravention of some legal principle or statutory provision, the 
parties will always be presumed to have intended the former — *' In 
facto quod se habet ad bonum et malum, magis de bono ouim de malo 
lex intendit.*'(9) Thus, where a tenant in tail makes a lease for life, 
without saying for whose life, it shall be understood that he meant his 
own, as that is a conveyance he might lawfully make ; whereas, if 
r ^Qg n be had meant for the life of *the lessee, he would exceed 
^ -I his power, and, previous to the 3 & 4 Will 4, c 27, s. 30, 

have worked a discontinuance.(r) So, where A., who had com- 
menced an action against B. to recover a sum of money, agreed with 
C. to discontinue the proceedings on payment of a specified sum and 

(i) Hockman t. Fernie, 3 M. &; W. 505; 2 Juriit, 444. 

(I) See the preeamption of malice in homicide, infra, Cliap. IV. ; of etnity, art 47 ; of 
the eontinoanoe of adultery, art. 45; of the pohlication 6£ libeb, lb.; and the presamptioiw 
in diafavoor of the apoliator, infra, Chap. VI. 

(m) 4 Inat 180. («) 1 Gamp. 8. 

(o) See the aathorities cited, p. 39, note (A). 

ip) Clunnea ▼. Peziy, 1 Camp. S. if) Co. Litt 7& b^ ; 10 Co. 56 1. 

(r) Co. Litt 43. b. 
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the delivery of several promissory notes, C. undertaking, in the event 
of any of the notes being dishonoured, and A. issuing a capias against 
B.9 either to surrender him to prison, or pay the money due on the 
notes ; it was held that the contract was legal, and must be under- 
stood to mean that C« was to procure ^e surrender of B. by lawful 
means, as by his consent, and not by any attempt to take him forcibly 
into custody.(5) A like principle applies where the odi of a party 
are susceptible of two interpretations.(<) 

§ 57. All persons are presumed to have duly discharged any duty 
imposed on tnem either by written or unwritten law. Thus, the judg- 
ments of courts of competent jurisdiction are presumed to be well 
founded,(«) and their records to be correctly made ;{v) judges and 
jurors are presumed to do nothing carelessly or maliciously '^x) public 
officers are presumed to do their duty ;(y) a parson is presumed to be 
always resiaent on his benefice ;(z) every beneficed clergyman is pre* 
sumcd to have read the>article8 of the church,(a) and to have made 
the declaration required by 13 & 14 Car. 2, *c. 4, relative r ^gg -* 
to the uniformity of public prayers, &c.(A) So, no evi- ^ -I 

dence is receivable against a party who is on his trial for felony or 
misdemeanor, of what he or the witnesses against him have been 
supposed to have said when before the committing magistrate, unless 
it appears that what they did say was not reduced into writing by the 
magistrate according to the direction of the statute 7 Greo. 4, c. 64 : 
for the presumption of law is, that he discharged his duty by comply- 
ing with its provisions,(c) and if the deposition so taken be in exist- 
ence, it is the proper evidence, at least m the first instance, of what 
took pliice on that occasion.(d) So, where goods seized under a dis- 
tress are appraised and sold under the 2 Wul. & Mary, st. 1, c. 5, s. 
2, the sale will be presumed to have been for the best price that could 
be gotten for them :(«) and under the 13 Car. 2, st. 2, c. 1, s. 12, which 
required all parties filling corporate offices to take the sacrament 
within a year next before their election, every party filling such office 
was presumed to have complied with the statute,(/) &g. 

§ 58. It is a principle of law nearly, if not altogether as universal 
as the former, that, ** odiosa et inhonesta non sunt in lege prssum- 
enda."(g') In furtherance of this, it is a maxim that fraud and covin 
are never presuroed,(A) either in litigant parties, or other whose con- 
duct comes in question coIlaterally.(i) So the law in general pre- 
sumes ^against vice and immorality, and on that ground r ^m -■ 
holds cohabitation, reputation, &c., presumptive evidence ^ ^ 

of marriage ;{k) except in indictments for bigamy, and actions for 

(•) Lewii T. DavidMiD, 4 M. & W. 654. (0 Ca Litt 42. a. and h, 

(u) Ret JQdicaU pro veriute aceipitar. Co. Litt 103. a. ; Dig. lib. 50, tit 1 7, L 907. 

(v) I SUrk. Et. 252, 3rd ed. (x) Sutton ▼. Johnttone, 1 T. R. 503. 

(y) 3 Stark. Ev. 396, 3rd ed. ; Van Omeron ▼. Dowick, 2 Camp. 44. 

(JT) Co. Litt 78. b. (a) Monke ▼. Butler, 1 RoL R. 83. 

(6) Powell T. MUbank. 3 Wile. 355. 

{€) 2 EYans*! Poth. 335.6 ; 2 Stark. £▼. 38, 3rd ed. ; Phillipe ▼. Wimburn, 4 C. & P. 273^ 
(1 9 Eng. Com. Law Repe.) (d) 2 Phil. Et. 564, 8th ed. 

(e) Com. Dig. Diatreaa, D. 8; Walters. Rumball, I L. Rajm. 53. 

(/ ) R. ▼. Hawkioa, 10 Eaat, 211. (g) 10 Co. 56 a. ; Co. Litt' 78. b. 

(A) 10 Co. 56 a. ; Cro. El. 292 ; Cro. J. 451 ; Cro. C. 550; Bridgro. 112. 

(t) Boiler, J., in Ross ▼. Hunter, 4 T. R. 38; Shelfbrd on Marriage and Divorce, 826. 

{k) Doe T. Filming, 4 Bbgh. 266, (13 Eng. Com. Law Repe.;) Reed t« Paner, Peake^ 
233. 
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criminal conv^satioh, in both of which an actual marriage must be 
"proved.(/) The former of there exceptions rests on the ground that 
the prisoner has the presumption of innocence in his favour; and 
the latter, partly that the action is in the nature of a penal one, but 
chiefly because it might otherwise be turned to a bad purpose, by per- 
sons giving the name and character of wife to women to whom the^ 
are not married, (m) One of the strongest illustrations of this princi- 
ple (although resting also, in some degree, on grounds of public policy) 
IS the presumption in favour of the legitimacy of children — ** semper 
prsesumiturpro legitimatione puerorum,et filiationon potest probari."(^) 
Thus it is said to be a preesumptio juris et de jure, that a child bom dur- 
ing wedlock, and of wnich the mother was visibly pregnant at the time 
oi the marriage, must be taken to be the offspring of the hu8band.(o) 
So, every child bom during wedlock, where the supposed parents are 
neither infrk nubiles annos, nor, physically disqualified for sexual 
intercourse, is presumed legitimate,(p) according to the maxim " pater 
est quero nuptiae demonstrant,"(9) — a presumption which holds even 
where the parties are living apart by mutual consent,(r) but not where 
r #71 1 ^^^y *^^^ separated by a diverse a mensft et thoro, pro- 
*- ^ nounced by a court of competent jurisdiction, in which 

case obedience to the sentence of the court will be presumed.(s) In 
very antient times this was only a prsesumptio juris,(t) but was sub* 
sequently erected into a conclusive presumption, when the husband 
was within the four seas at any time during the pregnancy of his 
wife.(tt) In later times, however, this has been very properly relaxed ; 
and it is competent to negative the fact of sexual intercourse between 
the supposed parents, at any time when, according to the course of 
nature, the husband could have been the father of the child.(x) This 
may be done, by shewing that he had no opportunity of access to his 
wile, 2. 6. access under circumstances where sexual intercourse might 
have taken place.(y) If he had such an opportunity, it is to be pre- 
sumed that he availed himself of it,(z) although this may be rebutted 
b^ evidence, but then it must be of the strongest and most convincing 
kmd.(a) When, however, the fact of such sexual intercourse 
between the parents has been established to the satisfaction of a jury, 
the presumption cannot be rebutted by proof of adultery, as the law 
will not, in that case, allow a balance of evidence as to who was 
r *72 1 ™^^ likely to be the father of the child.(i) The mode of 
^ ^ *encountering this presumption, by considerations drawn 

(Z) Morrifl t. Miller, 4 Barr. 3057 ; Birt ▼. Barlow, Doarl. 171. 

(m) Per Lord Mansfield, C. J., in Birt ▼. ^rbw, Doogi. 174. 

(A)5C6.98b. 

(0) 1 Phil. Et. 463, 8th ed. 8ee the old authorities tm thia point collected, 1 Rol Abr. tit 
Baatard, B. (p) Co. Litt 244. a. ; 1 RoL Abr. tit Baatard, & 

(q) Co. Litt 7. h, 

(r) St George'a ▼. St Margaret's, 1 Salk. 193 ; Pendrd ▼. Pendrel, 3 P. Wma. 376, (note.) 

(a) Ibid. (0 1 PhiL Ev. 463, 8th ed. 

(tt) Co. Litt 244. a. ; R. ▼. Alberton, 1 L. Rajm. 395 ; R. ▼. Maney, 1 Salk. 133. 

(«) Banbury Peerage ease, 1 S. dt Sta. 155; K. v. Laffe, 8 Eaat, 193 ; Morris t. DaYiee, 
8 a & P. 317, (14 Eog. CVmi. Law Reps. ;) 5 CI. & F. 16a 

(y) Banborj Peerage ease, 1 S. db Sta. 159 ; Cope ▼. Cope, 1 M. & Rob. 375. 

(s) Head ▼. Head, 1 S. dt Sta. 153. (a) IK Cope ▼. Cope, 1 M. db Rob. 876. 

(6) Cope ▼. Cope, I M. &; Rob. 276 ; Morrb v. Daviea, 3 C. db P. 318, (14 Eog. Oxo. 
Law Reps.) 
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from the length of the time of gestation, wiD be considered in a sub- 
sequent chapter. 

§ 59. Cruel, oppressive, or tortious conduct will not be presumed. 
*^ Injuria non preesumitur."(c) ^ Nullum iniquum est in jure prsBsn- 
mendum/*(^ Thus, no species of ouster, such as disseisin, discontin- 
uance, &c, will be presumed without proof, either direct or pre- 
sumptive ;{e) and when a party to any forensic proceeding tenders, 
in support of his case, a document which must be taken, prim4 facie, 
to be tne property of another, the Court will presume that he did not 
come by it in any tortious way,(/) 

^ 60. So, want of religious belief, or irreligious conduct, will not 
be presumed. ^' All the members of a Christian community,'' says 
Professor Greenleaf, ** being presumed to entertain the common faith, 
no man is supposed to disbelieve the existence and moral government 
of God, till it is shewn from his own declaration."(j^) ** Nemo prae- 
sumitur esse immemor suss «etern» salutis, et mazimd in articulo mor- 
tis ;"(A) and ** in his quae sunt favorabiliora animas, quamvis sunt dam- 
nosa rebus, fiat aliquando extensio statuti/'(i) It is partly on this 
principle that declarations made by a person dying a violent death, 
and who has given up all hope of recovery, are, contrary to the gen- 
eral principle which excludes hearsay testimony, receivable in evi* 
dence asainst a party charged with being the cause of the death.(ft) 
*So, although by the Statute of Marlbridge, (52 H. 3), c. p ^^ -i 
0, a feoffment. to a relative was deemed a collusive act ^ J 

to deprive the lord of the fee of his wardship, still no will of land 
devisable by custom, or devise of a use, could be impeached for such 
collusion, &c.(/) 



•CHAPTER 11. [ •74 ] 

ON THB MAXm <* OMNIA ntJBSUMUNTUH BITS SSSN ACrA.^(a) 

§ 61. The important maxim which stands at the head of this chap- 
ter must be understood as of universal application.(&) The extent to 
which courts of justice will presume in support of acts depends very 
much on whether they are favoured or not by law, and also on the 
nature of the fact required to be presumed. The true principle 

(c) Co. Lilt 333, ti. (i) 4 Co. 73, ■. 

(e) Doe d. Fiahar ▼. Proiwr, Cowp. 317; iee Co. Litt 43, a. aod ti.; PommUo d. Hom^ 
blower ▼. Read, 1 Eaet, 56a (/) LitUetoD, h. 375. 377. 

(g) Greenl. Ev.,Brt 43, p. 48. (A) 6 Co. 76 a. (t) 10 Co. 101 b. 

(A) 1 Phil. Ev. 394, 8tK ed. (Z) 6 Co. 76 a. ; 3 Inst 113. 

(a) 3 Ev, PoUl 335 ; Phil. Et. 470, 8Ui ed. Thia mazim is also expraaaed in Um books 
in the form, ** omnia praBsamaDtor aolemniter ewe aota,** (13 Co. 4 and 5 ; 3 Stark. Et. 935, 
3rd ed.,) ** omnia pmaumantur leffitimd ftcta donee probeCur in contrarium.** (Co. Litt 
333, b.) 

(6) Many of our legal mazina are ezpreaaed with too gnai a degree of generality, o» p 
omnia preBsamantor t\\h acta ; omnta pr»Bomantur eontra apoliatorem ; omaif innoratio 
pint novitate pertorbat qaam utiliute prodest; (3 Balst. 338;) *^Omni$ definitioin leg« 
periculoaa ;**j(Pigott on Rec 3, &c) If definUiooa are dangeroua in law, oniTeraal propoot- 
tiooa are not kaa ao. 
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intended to be conveyed by the rule, ** omnta prsiuniuntur ritd acta," 
seems to be, that there is a general disposition in courts of justice to 
uphold judicial and other acts, rather than to render them inoperative, 
and with this view, — ^where there is general evidence of acts having 
been legally and regularly done, to dispense with proof of circum* 
stances, strictly speaking, essential to the validity of those actSf and 
by which tbev were probably accompanied in most instances, 
although in others the assumption may rest on grounds of pubbc 
policy. 

r *75 1 *^ ^^ Taking a general view of the subject, the acts or 
*- -' things thus presumed are divisible into three classes. 1. 

Where, from the existence of a posterior act or acts in a supposed 
chain of events, the existence of prior acts in the chain are inferred 
or assumed, — ubi priora pnesumuntur k posterioribas,(c)— as where a 
prescriptive right or grant is inferred from modem enjoyment.(d) 2. 
Where the existence of the posterior act is inferred from that of prior 
acts; as where the sealing and delivery of a deed purporting to be 
signed, sealed, and delivered are inferred on proof of the signing only(e) 
— prssumuntur posteriora k prioribus.(/) This is manifestly the con- 
verse of the former, and, as a general rule, the presumption is much 
weaker.(g) 8. Where inUrmediate pfoceedings are presumed, — ** pro- 
batis extremis praesumontur media,"(A)-^a8 where livery of seisin is 
presumed on proof of a feoflfaient, and twenty years' enjoyment under 
it;(t) or, where a jury are directed to presume mesne assignments.(i) 

§ 68. The real nature and extent of this principle will be best 
onderstood by reference to the decided cases in which it has been 
r •TB 1 ^^<^S^i^ ^^ acted on by *the courts, together with 
■- J others where it has been held not to apply. With this 

view it is proposed to consider it, first, with reference to official 
-appointments; secondly, to judicial proceedings; thirdly, to the execu- 
tion of instruments, acts of parties, or other matters in pais. The 
' application of this maxim in support of possession and user, especially 
where there has been lonff and peaceable enjoyment, will, from its 
importance, be reserved for a separate consideration in the next 
chapter. 

§64. First, then, with respect to official appointments. It is a 

general principle, that a person's acting in a puolic capacity is prim& 
cie evidence of his having been duly authorised so to do ;(/) and 
even though the office be one the appointment to which must have 
been in writing, it is not, at least in the first instance, necessary to 
produce the document, or account for its non-production.(m) There 

{e) 3 Baifb. Jtid. Ev. 313. (J) See the next ChapCer. 

(e) Infra. (/) 3 BenUi. Jad. Ev. 213. 

(g) lb. ** In every natural aeriea of events,** obsenree Mr. Bentfiam, "^iaeta posterior and 
prior are naturally evidentiary of each other. The probative force of posterior events in 
regard to prior ones is natorally mach stronser than that of prior CTents with regard to 
posterior ones. In all Iranian afiairs, execution is better ^idence of design than design of 
execution. Why 7 Because human designs are so often frustrated.** (Id. 215, 916.) 

(A) Greenl. L. E^ art 20, p. 24. 

(t) Doe V. Marquis of Cleveland, 9 B. & C. 864, (17 Eng. Com. Law Reps.;) Rex t. 
Lloyd, Wightw. 123 ; Isaok ▼. Clarke, i Ro. R. 132. 

(k) Eari d. Goodwm v. Baxter, 2 W. Bl. 1228; White v. FoKambe, 11 Ves. 350. 

({) 1 PhiL Ev. 452, 8th ed.; Berryman v. Wiae, 4 T. R. 366; M'Gahey v. Alston, 3 M. 
db W. 206. (m) 1 PhiL Ev. 452^ 8Ui ed. 
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are numerous instances to be found of the application of this 
principle. It has been held to apply to justices of the peace^Cn) 
8urrogates,(o) commissioners for taking affidavitSy(p) attomeySy(9) 
under-sheriff8,(r) replevin clerks,(5) peacO'^officers and constables,(<) 
persons in the employment of the post-officey(tt) vestry clerksy(a;) &c., 
and has been ♦expressly provided for by statute in the r ^,y- -i 
case of all revenue onicers.(y) One of the strongest *• J 

illustrations of it is to be found in the case of R. v. Winifred and 
Thomas Grordon, ivho were indicted for the murder of a constable in 
the execution of his office, where the allegation in the indictment of 
iiis being constable was held sufficiently proved by evidence that he 
acted and was generally known in the parish as such. Both prisoners 
were convicted, and Thomas Gordon executed, but the female prisoner 
escaped on another point.(x) 

§ 65. This presumption is not restricted to appointments of a strictly 
public nature. It has been held to apply to constables and watchmen 
appointed by commissioners under a local act,(a) and to trustees em* 

g>wered by act of parliament to raise money to build a church.(A) 
ut it does not, at least in general, hold in the case of private indi- 
viduals, or agents supposed to be acting by their authority. Thus it 
does not apjHy to the assignees of a bankrupt,(c) or an executor or 
administrator,(c?) nor to a tithe-coUector acting under the authority of 
a private person,(e) &c. : and it has been doubted whether it applies 
to ejectments brought in the name of a parish officer.(/) 

*§ 66. This presumption of the due appointment ofr ^^g -t 
public officers seems to rest on three grounas :{g) — 1st, A •• J 

principle of public policy. 2ndly, In some degree on Xh6 ground that» 
m many cases not to make it, would be to presume the party acting 
guilty of a breach of the law.(A) Srdly, That in cases of public 
appointments, there is a facility of disproof of the regularity of the 
appointment which cannot exist in the case of the agents of private 
inaividuals. 

§ 67. The maxim, ** omnia prsesumuntur rit& acta," holds in many 
cases where acts are required to be done by official persons, or with 

(n) Borryintn ▼. Wise, 4 T. R. 366. 

(o) R. V. Verelst, 3 Camp. 433. (p) R. ▼. Howard, 1 M. & Rob. 187. 

Iq) Pearoe ▼. Wbale, 5 B. & C. 38, (11 Engr* Com. Law Repa.) 

(r) Doe d. James ▼. Brown, 5 B. ^ A. 243, (7 En^ . Com. Law Repe.) 

(•) Faulkner v. JohaMD, 1 1 M. d& W. 581. 

(0 Berrjman v. Wise, 4T. R. 366, Per Buller, J.; R. ▼. Gordon, Leach, C. L. 319. 

(If) R. V. Rees, 6 C. & P. 606, (35 Eng. Com. Law Repa.) 

(«) AfOahey ▼. Alalon, 3 M. & W. 206. 

(y) 26 6. 3, c. 77, a. 19; 26 Geo. 3, c. 89, t. 6; 11 Geo. 1, e.30t •. 32. 

(«) The Gordons' case, Leaeh, C. L. 419. 

(a) BoUer v. Ford, I a & M. 662. 

(6) R. T. Murphy, 8 C. ^b P. 310, (34 Enff. Com. Law Repa. ;) per Cderidm, J. The acts 
of Parliament in that case, namely, the 56 Ueo. 3, o. zzix. and 1 d& 2 Geo. 4, c. zxir. are 
stated in the report to be private acts ; hot it appears that they. con tain clauses declaring 
them public acta. {e) Passroore ▼. BousAeld, 1 Stark. 296. 

{d) Ezecntors and administrators are bound in pleading, to make profert of the probate, 
or letters of administration. 1 Chit. PI. 420, 6lh ed. 

(s) Short ▼. Lee, 2 Jac & W. 46a (/) 1 Phil. Et. 469, 8th ed. 

ig) Many of the cases in the books rest on a totally distinct ground, namely, that the 
party airaiost whom the evidence was offered, had, by words or acts, admitted the charac- 
ter of the person described as an oflker. (A) Phil. Er. 469, 8th ed. 



64 BBit oil n M mmnmtn or law ua> vaot. 

their coDcnrrence. Thus, the courts will presume in favour of a 
return to a mandamns ;(t) and where a parish certificate, which 
appeared to have been signed only by one churchwarden, had been 
allowed by two justices of the peace, a custom was presumed of the 
parish having only one churchwarden.(^') And in R. v. Morris, 
Lord Kenyon lays it down, that everything is to be intended in sup- 
port of orders of justices, as contradistinguished to convictions.(i) 
This expression, however, must not be understood to mean that pre- 
sumptions will be made inconsistent with the manifest probabilities of 
the case.(/) 

§ 66. We next come to the consideration of judicial acts. These, 
from their very nature, are in general susceptible of more regular 
r ^d 1 P^^^^' ^ ^^^ ^^ maxim, *** omnia prssumuntur ritd 
^ ' J acta," .has, with respect to them, a much more limited 
extent ** With respect to the general principle of assuming a regu- 
larity of frocedwre^*^ says Sir D. Evans, ^ it may, perhaps, appear to 
be the true conclusion, that, wherever acts are apparently regular and 
proper, they ought not to be defeated by the mere suggestion of a pos- 
sible irregularity. This principle, however, ought not to be carried 
too far, and it is not desirable to rest on a mere presumption that 
things were properly done, when the nature of the case will admit of 
positive proof of the fact, provided it really exists."(m) It is a princi- 
ple that irregularity will not be presumed ;(») and there are several 
instances to be found in the books of the courts dispensing with formal 

?roof of things necessary in strictness to ffive valioitv to ludicial acts. 
%us, a fine will be presumed to have been levied witn proclama- 
tions.(a) So, while common recoveries were a usual mode of assur- 
ance, it was held, that, when a recovery was suffered by a person 
who had power to do so, the maxim, ** o6cinia pnesumuntur ritd acta,** 
should apply, until the contrary appeared.( p) Thus, where possession 
had gone with a recovery for a lonff time, even the surrender of his 
estate by the tenant for life would be presumed.(a) In the case of 
Doe d. Hitchings v. Lewis,(r) it was contended, that no presumption 
would be made in support of a judgment obtained by confession or 

r •80 1 ^^^^"^^ ^^ ^^ ^°y ^^^^ ^^y *^^A opoii A ^i^l of the 
L ^'^ J merits. This however, seems overruM in that case* 

where it was held, that, after an acquiescence of nearly twenty years 

in a recovery in ejectment by a landlord, the aflidavit required by 4 

Greo. 2, c. 28, s. 2, that half a year's rent was due at the time of the 

ejectment brought, may under circumstances be presumed. 

§ 69. So, in the case of awards, ** it is a maxim of the courts both 



(i) Per Bailer, J., in R. t. Lyme Refii, 1 DousL 159. 

(i) Jt ▼. Cftteeby, 2 B. & a 814,(9 Ens* Com. Ltw Itope. ;) eee akm, R.t. Hindiley, 
11 EmC, 361, and R.V. fieiUand, 1 Wile. 138; R.v. 6locklon,5 &&;Ad. 546| (37 JgJiif. 
Com. Lew Repe. ;) R. t. Bedell, Andr. & 

{k) R. ▼. Morrie,4 T. R. S53. See R. ▼. King, 8 Joriit, 971. 

(<) R. ▼. tJpton Graj, 10 & &; C. 807, (31 Ens* Com. Lew Rope.) 

(m) 3 Evana Poth. 336. 

(A) Macoamara on Nallitiea and Irregnlaritieai p. 43 ; per AldevMm, B., in Caonoe t. 
Rigby, 3 M. & W. 68. See aleo Jamee ▼. Howard, 9 6. & Dav. 364. (o) 3 Cb. 86 b. 

(0) 3 Wma. Sannd. 43 b, n. 7; Griffin t. Stanhope, Oa J. 455; Goodtitle d. Bridget 
▼. The Dnke of (Thandoe, 3 Burr. 1073; aee the casee ooUeded 3 Staric. Et. tit Reoovwr* 
961, 3rd ed. 

(9) 3 Wm8.Sftand. 43 b, a. 7. (r) 1 Bur. 614. 
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§ 

of law and equity," says Mn Caldwell, ^ never to raise a presumption 
for the sake of overturning an award ; but, on the contrary, to make 
every reasonable intendment in its support."(5) The cases in illus- 
tration of this principle are extremely numerous ;{t) and the following 
general rules for the construction of awards are deduced from them 
by a recent writer on the subject :(tt) Ist, Nothing shall be intended 
against an award. 2ndly, Unless an award a|>pears not to be final or 
certain, either on the face of it, or by averment, it is to be considered 
certain and 'final, although it may not be so according to extrinsic 
circumstances. Srdlv, If there be an ambiguity in the words of an 
award, the courts wifi put such a construction upon them as will best 
coincide with the apparent intention of the arbitrators.*' 

§ 70. It seems now established, that the maxim, ** omnia p i^g. ^ 
*pr8esumuntur rit^ esse acta,'' does not apply to ^tve juris- 1- J 

diction to magistrates or other inferior tribunars.(v) Thus, where a 
power was given to the justices under a mutiny act, to take the exa- 
mination of a soldier quartered at the place where the examination 
took place, and the examination when taKen, did not show on the face 
of it that the soldier was quartered at that place, the Court of Queen's 
Bench held the examination was not receivable for the purpose of 
proving a settlement, unless it were shown by evidence that he was 
so quartered at the time.(;r) 

§ 71. We next proceed to consider the application of this maxim to 
extra-judicial acts, such as written instruments, and other matters in 
pais. Thus, it is an established rule, that deeds, wills, and other attested 
documents, which are more than thirty years old, and are produced 
from an unsuspected repository, prove themselves, and the testimony 
of the subscribing witness may be dispensed with, althoagh it is, of 
course, competent to the opposite party to call him to disprove the 
regularity of the execution.(y) And there are many instances of the 
application of this presumption, even where it is strictly necessary to 
prove the execution of an attested instrument. Thus- where a deed 
IS produced, purporting to have been executed in due form, by signing, 
sealing and delivery, but the attesting witness can only speak to the 
fact of signing, it may be properly left to the jury to presume a seal- 
ing and delivery.(2) So, where »a party under a power ^ ^g^ -. 
of appointment by deed, required to be signed and sealed ^ ^ 

in the presence of witnesses, exercised the power by a deed purporting 

l§) Caldwell on Arbitration, p. 132, 2nd ed. This mutit, however, be anderttood with 
reference to the law as practited in modern times. ** The early cases in our law books on 
the coDslniction of awmrds," says Mr. Watson, ** torn on nice and sabtle distinctions ; 
much refinement, and some anoertaintj and contrariety of decision will be found on that 
mibjeet But a more certain, liberal and reasonable system has been for many yean intco- 
dooed on the subject of awards." (Watson on ArbitmUon, p. 149, 2nd ed.; 

(t) A s;reat number are collected in the works cited in the last note. 

(ii) Watson on Arbitration, 143 et seq. 

(9) Per Heath, J^ in R. ▼..All SaiaU\ Southampton, 7 B. & C. 790, (14 En|r. Com. Law 
Reps.) See the eases there cited, and also in R. ▼. Holcott, 6 T. R. 583. 

is) R. T. All Saints*, Soathampton, 7 3. dc C. 7i»0, (14 Eng. Com. Law Reps.) 

(y) Phil. Ev. part 3, c 4, p. 650, et seq. 

{X) Burling v. Paterson, 9 C. ^b P. 570, (38 Eng. Com. Law Reps. ;) Ball ▼. Taylor, 1 C. 
Sc P. 417, (11 Eng, Cora. Law Reps. ;) Grellier ▼. Neale, Pcake, 146 ; Talbot V. Hodson, 7 
Teuot. 35U (3 Eng. Com. Law Reps.) 
jAITOA&Tt 1846. — 5 
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to be signed, sealed and executed in the presence of three credible 
witnesses, but the attestation only spoke of a sealing and delivering in 
their presencei it was considered by Lord Eldon, that the fact of sign* 
ing ought to be presumed, (a) So, where an agreement is stated to 
have been reduced to writings signing will be presumed.(6) 

§ 72. By the Statute of Frauds, 29 Car. 2, c. 3, s. 5, it wasenacted» 
that ** all devises of lands should be in writing, and signed by the per- 
son devising the same, or by some person in his presence and by his 
direction, and should be attested and subscribed in his presence by 
three or ifour credible witnesses." This clause has been repealed by 
7 Will. 4 & 1 Vict c. 26, s. 2 ; but as, by the 9th section of the latter 
act, every will must be executed in the presence of two or more wit- 
nesses, tne decisioAS on the former act, as to what amounts to a 
signing in the presence of the testator, are still appliGable.(c) 

§ 73. Now, the courts have, in many instances, applied the maxim 
^ omnia prsBsumuntur ritd esse acta" to the execution of wills under 
both statutes, and, as a general principle, lean in support of a fair will, 
so as not to defeM it for a slip in /orm, where the meaning of the sta* 
tute has been complied wito.(d) First, then, with respect to the 
signing by the testator in the presence of the witnesses : according to 
r ,f.A n several recent decisions in *the ecclesiastical courts, since 
»• J the 7 Will. 4 & 1 Vict. c. 26, positive affirmative testimo- 

ny is not required that a will was signed or the signature acknow- 
ledged by the testator in the presence of ihe witnesses, where the cir- 
cumstances are such as fairly raise a strong presumption that the pro- 
visions of the statute have been complied with.(e) So, it has been 
established by several cases, that, where a will is signed by the wit- 
nesses in such a position that the testator might see them* it is to be 
presumed that he did see them sign it ;(/) as, for instance, where 
they attested the will in an adjoining room in which there was a bro- 
ken window, through which the testator might see ihem;(ff) and 
where they signed in a room into which the testatrix could see through 
the window of a carriage in which she was sitting,(A) &c But it is 
different where the witnesses attest the will in an adjoining room under 
such circumstances that the testator could not, from his position, have 
seen them.(t) However, in the recent case of Newton v. Clarke,(A:) 
Sir H. Jenner held, under the 7 Will. 4 & 1 Vict c. 26, that where a 
paper is executed by the deceased in ihe same room where the wit- 
nesses are, and who attest the paper in that room, it is an attestation 
in the presence of the testator, although they could not actually see 

r *84 1 ^'^ ^^?*^* *^^^ ^^^ testator actually see the witnesses sign. 
^ -"So, where the contents of a will are scattered through 

(a) M^Qoeen t. Farqahar, 11 Yea. 467. (i) Rut t. HolMon, 1 & At Sta. 543. 

(e) 1 Jaraian on Wills, 105. 

(d) Right, lesKe of Cater, ▼. Price, Dongl. 243. 

(«) See Blake v. Knirhc, 7 Jar. 633; Cooper ▼. Socket, 7 Jur. 681 ; Penoant ▼. Kfaifi. 
cote, Id. 754 ; Pantoo v. Willianui, Id. 865. Sea, bovrever, the jodgmentof Sir H. Jenner, 
FiMt io liott ▼. Genge, 3 CorL 160. 

(/) 1 Jaraian on Wills, 75; 4 Bum*a Eccl. Law, by PbiUimore, p. 103, where IIm cuei 
on thiJ aubjcct are collected. 

U) Shires ▼. Glascock, 2 Salk. 688. (A) Cuk» ▼. Dade, 1 Bro. C.C. 99. 

(t) Doe d. Wright ▼. Manifold, 1 M. &; a 394 ; In the goods ofColnian, 3 Cart 118; la 
the goods of EUia, 2 Id. 395. {k) 9 Cort 320. 
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several sheets of paper, which would be adequately attested if all the 
detached parts were present when the act of attestation took place* 
that fact will be presumed unless the contrary is proved, and also that 
the attestation applied to the wbote.(f) And the sanoe presumption 
would hold, although less strongly, when each of the papers has a 
distinct independent character, as in the case of a will and codicil, or 
of two codicil&(m) Thus, where a testator acknowledged his signa- 
ture to both sheets of a will consisting of two sheets, and also to a 
codicil consisting of one sheet, in the presence of F. H., who attested 
both and went away, subsequent to which the testator showed the 
codicil and last sheet of the will to J. V. and J. L., and sealed and 
delivered both in their presence, who attested as witnesses, but who 
never saw the first sheet, nor was any other paper on the table; both 
sheets of the will, not pinned together, being round, after the testator's 
death, wrapped up with the codicil in his bureau, it was held by the 
court of Queen's Bench, that it ought to be presumed the first sheet of 
the will was in the room at the time of the execution and attesting the 
other sheet.(n) 

6 74. So, collateral facts requisite to give validity to instruments 
will, in general, be presumed. Thus, where an instrument has been 
lost, it will be presumed to have been duly stamped ; and in one case 
this presumption was made in the case of an indenture of apprentice- 
ship executed thirty years before, although an •oiBcer from r ^g. ^ 
the Stamp Office proved that it did not appear that any ^ -I 

such indenture had been stamped.(o) And where a party refuses to 

E reduce a document after notice, it will be presumed, at least against 
im, to have been duly stamped, unless the contrary appear.(p) And 
where a party brought an ejectment on the assignment of a term 
given by the defendant to secure the payment of an annuity, it was 
held by Lord Ellenborough, at Nisi Prius, unnecessary for the plain- 
tiff* to prove that the annuity had been inrolled in pursuance of the 
17 Geo. 3, c. 26, as, if it were not inrolled, that would more properly 
come from the other side. (7) This principle has also been extendra 
to the construction of instruments. Thus, where deeds bear date on 
the same day, a priority of execution will be presumed to support 
the clear intention of parties ;(r) as, for instance, where property is 
sought to be conveyed by lease and release, both of which are con- 
tained in one deed, it is said that a priority of execution of the lease 
will be presumed. (s) So, in construing a deed or will, priority or 
posteriority in the collocation of words will be disregarded in order 
to carry into effect the manifest intention of the parties.(<) 

§ 75. So, interlineations m deeds are presumed to have been made 
previous to their execution, unless the contrary appears, ^ ^^^ -. 
or there are circumstances to cast suspicion *on them ;(») ^ * 

(I) 1 Jarmao on Wills, 7a (m) lb. (n) Bond ▼. Seawell, S Barr. 1773. 

(o) R. V. Long Buckby, 7 East, 45. (p) Crisp ▼. Aoderaon, 1 Stark. 35. 
iq) Doe d. Griffin ▼. Mason, 3 Camp. 7. 

<r) Barker ▼. Keete, 1 Freem. 349; Tayb)r d. Atkins ▼. Horde, 1 Borr. KMi. 
(«) Per North, C J^ in Barker v. Keete, 1 Freem. 951. 

it) lb.; per Willea, C. J., in Briee ▼. Srottb, Willis, 1 ; and see the easee there cited. 
(«) Shepp. Tonohst 53, n., (L) 8U1 ed.; Trowel ▼. CaaUe, 1 Keb^ SI, 33. See, also, 
Fitigerald t. Faaoooberge, Fi(ag. 914; and GHanviUe ▼• Paine, Barnard. Ch. R. 19* 
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aod the same rule seems to apply to erasures.(o) But it is said, that 
a rasure or interliDeation io a d^ upwards of thirty years old raises 
a presumption against the instrumeDt, which must be removed either 
by the evidence of the subscribing witness, or of some other party who 
can explain it.(a;) 



[ W ] ♦CHAPTER III. 

PRXSUHFTIOHS FBOX K)SfnSION AITD VSBB. 

§ 76. Ths presumption of right in a party found in the possession 
of property, or of that quasi possession of which rights only occa- 
sionally exerciseable are susceptible, is highly favoured in every 
system of jurisprudence,(a) and seems to rest partly on principles of 
natural justice, and partly on public policy. By the law of England, 
possession, or quasi possession, as tne case may be, is prim& facie 
evidence of property ;(b) and the possession of real estate, or the 
perception of the rents and profits from the person in possession, is 
primi facie evidence of the highest estate in that property, namely, a 
seisin in fee.(c) But the strength of the presumption arising from 
possession of any kind is materially increased by the length of the 
time of enjoyment, and the absence of interruption or disturbance 
from others, who, supposinff it illegal, were interested in putting an 
end to it. In favour of sucn continued and peaceable enjoyment, the 
courts have gone great lengths in presuming not only a legal origin 
for it, but many collateral facts, to render complete the title of the 
possessor, according to the maxim — ** Ex diuturnitate temporis, omnia 
prssumuntur solemniter essa acta/'(^ 

r «88 1 *^ '^'^' ^" treating this important subject, it is proposed 
I- -1 to consider, 1st, The presumption from long user of pre- 

scriptive and other rights to things which lie in grant, both at common 
law, and as affected by the statutes 2 & 3 Will. 4, cc 71 and 100. 
2ndly, Other incorporeal rights not affected by those statutes. Srdly, 
Presumptions of collateral facis in support of beneficial enjoyment. 

§ 78. Among the various ways in which a title to property can be 
acquired, most systems of jurisprudence recognise that oi prescription 
or undisturbed user or possession for a period of time, longer or snort- 
er, as fixed by law.(e) Prsescriptio est titulus ex usu et tempore sub- 
stantiam capiam ab authoritate legis.(/) According to the common 
law of England, this species of title cannot be made to land or cor- 
poreal hereditaments,(g^) or to such incorporeal rights as must arise 

(9) Shepp. Tonehrt. 53» d^ (I.) 8th ed. 

(:r) Selw. N. P. 549, 9th ed.; Phil. £▼. SSS, 8th ed. 

(a) Huberitt, Prnl J. C, lib. 92, tit 3, n. 16. (h) Phil. £▼. 479, 8di ed. ; 9 ImL 391. 

(e) Rosooe, Civ. E?. 72 ; Jajroe ▼. Price, 5 Taunt 396, (1 £ng. Com. Law Repe.) See. 
aleo, Denn d. Tarzwell v, fiamard, Cowp. 5S5. 

{d) Co. Litt 6. b. Thia maxim is clearly a caae where priora pmsitmimter It poaleriori- 
boa. See the precedinfr chapter, art. 69. 

(e) 3 Blackst Com. 263 ; GrccnL L. E., art 17 ; Cod., lib. 7, tit 33 et aeq. 

(/) Co. Lilt. 1 13. a. 

(g) Dr. & Stod. Dial. 1, c. 8; Finch, Cummon Law, 31 ; Vin. Abr., tit Pref«. E pL9 ; 
Brooke, Abr., tit Pretc. pi. 19 ; Wilkinaoa t. Proud, U M. dt \V. 33 ; 7 Jur. 301 A man 
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by matter of record ; such as many species of royal franchise, as 
deodands, traitors* or felons' goods, &c. ;(A) and is restricted to such 
things as may be created by grant,(i) such as rights of common,(Ar) 
and other profits a prendre in the lands of others ;(/) all species of 
easementSf which are defined to be benefits or liberties without profit, 
which one man mav have a right to in the soil of another without ob- 
taining any interest ]n the*land itself,(m) such as ways,(7z) p ^^g -. 
water-courses or other rights to water,(o) rights to ^ J 

lights,(p) pews or vaults attached to messuages ;(q) franchises^ which 
can be created by grant and without record,(r) such as freewarren,(^ 
parks, waifs, estrays, wrecks, royal fish, treasure trove, markets, 
fairs,(Q tolls,(u) claims of exemption from toIi,(2;) exemption by modus 
decimandi from payment of tithes in kind,(y) &c. The reason for 
which is said to be, that every prescription supposes a grantor equiv- 
alent document once to have existed, and to have been lost by lapse 
of time.(t) And here it is to be observed, that, at the common law, 
no claim by prescription could be made against the rights of the 
Crown.(a) 

•§ 79. Customary rights differ from prescriptive in this, r ^^ -i 
that the former are usages applicable to a district or num- ^ •' 

ber of persons, while the latter are rights claimed by one or more in- 
dividuals,(6) as existing either in themselves and their ancestors, or 
as annexed to particular property.(c) The htter is called prescribing 
in a que estate, or, in other words, laying the prescription in the party 
and those whose estate he hath*(^) And here it is necessary to 
observe, that, at the common law, everv prescription must have been 
laid in the tenant of the fee-simple ; all parties holding any inferior 

may, howsrer, prescribe to hold land as tenant in common with another. (Littleton, ■. 910 ; 
Brooke, Abr., tit. Preac. 19, and Treapaea, 123.) 

(A) Co. Litt. 114, a.; 5 Co. 109 b; Com. Dig., tit Franchiaea, A. 9. 

(t) SCraiae'a Dig. 4*23, 4lh ed.; 1 Vent 387. {k) 4Co. 37 a; Bac.Abr.,tit Common, A. 

(I) 9&3 Will. 4, c 71, a. 1. 

(m) She]ford*a Real Property Acta, 6; Gale Sl Wbatley on Eaeeroenta, p. 5 ; Termes de 
la Ley, tit. Eaaement. (n) Gale db Wbatley, 6, 16. 

(0) Shelford, 6 ; Wright v. Williams, 1 M. & W. 77. (p) Gale 9l Whatley, 16. 

iq) Com. Dig., tit Cemetry, B. ; Mainwaring ▼. Gilea, 5 B. & A. 356, (7 Eng. Con. Law 
Repa.); Bryan v. Whiatler, 8 B. & C. 293, (15 Eng. Com. Law Repa.) 

(f ) 2 Blackat Com. 265; Bac Abr., tit Cuatoma, B.; Com. Dig^ tit Franchiaea, A. 1. 

(«) R. V. Talbot, Cro. C. 31 1 ; W. Jones, 320. 

(t) Co. Litt. 1 14. b. ; 5 Co. 109 b; Bao. Abr., tit Cuatoma, B. ; Com. Dig. tit PreMsription, 
C.^ Id., tit Franchiaea, A. 1 ; 2 Inat 220. 

(tt) Fitxh. Abr., tit Toll, pi. 3; Com. Dig., tit Toil, E.; Lord Pelham ▼. Pickeregill, 1 T. 
R. 660 ; Mayor of NotUogbam v. Lambert, WiUea, 111 ; Brett v. Bealea, 10 B. & a 508. 
(21 Eng. 0>m. Law Repa.) 

(x) Mayor of London v. Lynn, 1 H. Bl. 206 ; 4 T. R. 130 ; 1 B. & P. 487 ; Com. Dig. 
at ToU, G. 1 ; F. N. B. ^6, 1. (y) 2 Blackat Com. 30, 31. 

(a) 2 Bl. C. 265 ; Bat Co. Litt 261. a., o. (1.); Potter v. North, 1 Ventr. 387; 13 U. 7« 
16 a pi. 14. 

(a) 2 Ro. Abr. 264, tit Preacription, C ; Com. Dig. Prasac. F. 1. It ia difficalt to tee the 
reaaon of thia, if it be true, aa atated in moat of the brnka, that e?ery preacription preeoppoaea 
agrantbefore the time of legal memory; (2B1.C.265; But Co.LiU.26l a.,n.(l.); 13 H. 
7, 16 B. pi. 14; Potter ▼. North, 1 Ventr. 367 ;) and it ia well known that a grant withm the 
time of legal memory may be preaamed againat the Crown. (Bee infra.) The rale waa 
altered in aome reapecta by 9 Geo. 3, c. 16, and 32 Geo. 3, c. 56; and the Crown ia boand 
by the recent preacription acta, 2 dt 3 Will. 4, ec. 71 and 100. (See infr^) 

{ft) Co. Litt 1 13. b. ; 4 Co. 32 a ; 3 Croiae*a Dig. 422, 4th ed. 

(e) Co. Liu. 113. b., 121. a.; 2 Bl. C. 265. 

id) 8bellbrd*i Real Property Acta, 29, 4th ed. 
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interest in the land could not prescribe by reason of the imbecility of 
their estates ; but were obliged to prescribe under cover of the tenant in 
fee, by alleging his immemorial right to the subject-matter of the claim/ 
and deducing their own title from him.(e) So, a copy-holder, even in 
fee, must have prescribed under cover of the lord of the manor.(/) 

§ 60. A prescriptive or customary right, in order to be valid, must 
have existed undisturbed from time immemorial ;{g) by which, at the 
common law, was meant, as the word implies, that no evidence, ver- 
bal or written, could be adduced, of any time when the right was not 
in existence ;{h) and the right is pleaded by alleging it to have existed 
from ** time whereof the memory of man runneth not to the contra^ 
r •dl ^ ^y"W But when the Stat ♦West. 1, (3 Edw, l,)c 39, 
1- J had fixed a time of limitation in the highest real action 

known to the law, it was considered unreasonable to allow a longer 
time in claims by prescription. Accordingly, by an equitable con- 
struction of that statute, a period of leged memory was established in 
contradistinction to that of living memory, by which every prescriptive 
right was deemed indefeasible, if existing previous to the first day of 
the reign of Richard I., (6 July, 1189,) and, as the converse of that 
proposition, at once at an end, if shewn to have had its commencement 
since that period.(A) 

^81. Alter the time of limitation had been further reduced to sixty 
years by 32 H. 8, c. 2, and in many cases, including the action of 
ejectment, to twenty years by 21 Jac. 1, c. 16, it might have been 
expected that, by a similar jquitable construction, the time of prescrip- 
tion would have been proportionably shortened. This, however, was 
not done, and it remained as before.(/) But the stat. 32 H. 8, c 2, 
affected the subject in this way, that, whereas previously a man might 
have prescribed for a right, the enjoyment of which might have been 
suspended for an indefinite number of years, it is thereby enacted, that 
** no person shall make a prescription by the seisin or possession of his 
ancestors or predecessors, unless such seisin or possession had t)een 
within sixty years next before such prescription made.'^ 

§ 82. A prescriptive title once acquired might, as has been said, be 
destroyed by interruption. But this must be understood of an inter- 
r •92 1 ^^P^^^^ ^^ ^^^ right, not simply *an interruption of user.(»i) 
L J Thus, a prescriptive right might be lost or extinguished by 

an unity of possession of the right with an estate in the land as high 
and pefduraole as that in the subject-matter of the right ;(n) as, for 
instance, where a party entitled in fee to a right of way or common 
' became seized in fee of the soil to which it was attached. But the 
taking any lesser estate in the land only suspended the enjoyment of the 
subject-matter of the prescription, without extinguishing the right to it, 
which accordingly revived on the determination of the particular es- 
tate.(o) 

(c) 9 Blackst Com. 264, 265 ; 6Go.60a. (/) 4Co.31K 

(g) 1 Bl. C. 77; firacton, lit). 2, c. 22, fot 51 b ; Litt s. 170. (k) Go. Litt 115. a. 
(t) Litt t. 170; 2 Ro. Abr^ tit. Prescrip. M.p.269, pL 16. 

(ik) 2 Bi. 0. 31 ; 2 Inst 23d; Co. Litt. 1 14. b. ; 3 Cruiae*8 mg. 425, 4Ui ed. ; Chapman t. 
Smith, 2 Ves. aen. 506. {I) 2 BUckst Com. 31 ; Gale & Whatley on Baaemeota, 89. 
(m) Co Litt. 1 14. b. ; Canharo t. Fitk, 2 C. & J. 126, per Baylej, a' 
(m) 3 Craiae'a Dig. 428; Co. Litt 114. b. ; R. ?. HermiUge, Carth. 241. 
(a) 3 Criiiw*a Dig. 426 ; 4lh c<L 
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§ 83. The time of prescription thus remaining unaltered, it is obvious 
that the difficulty of establishing a prescriptive claim must have in- 
creased with each successive generation, if strict proofof the exercise 
of the supposed right were reouired up to the time of Richard I. The 
aiischief was, however, consiaerably lessened by the rules of evidence 
established by the courts. Possession and user in modern times being 
primi facie evidence of property and right, the judges attached to them 
an artificial weight, ana held, that, when uninterrupted, uncontradict- 
ed, and unexplamed, they constituted proof from whence a jury ought, 
in all cases, to infer a prescriptive rignt coeval with the time of legal 
memory. The length of possession and user necessary for this pur- 
pose depends in some degree on circumstances, and the nature ot the 
right claimed. On a claim of modus decimandi, where there is nothing 
in the amount of the sum alleged to be payable in lieu *of r ggn -■ 
tithe inconsistent with its having been an immemorial pay- ^ J 

ment, the regular proof should be payment of that amount in lieu of 
tithe by the parish, township, or farm, so far back as living memorv 
will reach ; coupled with negative evidence, that, during that period, 
no tithes in kind have ever been paid in respect of that parish, town- 
ship, or farm.(f>) So, generally, in the case of other things to which 
a title may be made by prescription, proof of enjoyment as far back as 
living memory raises a presumption of enjoyment from the remote 
era.(9) And a like presumption may be raised from an uninterrupted 
enjoyment for a considerable number of years. '' If," says Alderson, 
B.,in the case of Jenkins v. Harvey,(r) <<an uninterrupted usage of up- 
wards of seventy years» unanswered by any evidence to the contrary, 
were not sufficient to establish a right to a toll on all coal brought into 
a port, there are innumerable titles which could not be sustained ;'' 
and in that case the judge at Nisi Prius having directed the jury, by 
telling them that he was not aware of any rule of law which precluded 
them from presuming the immemorial existence of the right from the 
modern usage, the Court of Exchequer held the direction improper, and 
that the correct mode of presenting the point to them was, that, from 
the uninterrupted modern usage, they should find the immemorial exis- 
tence of the payment, unless some evidence was given to the contra- 
ry.(5) •In an old case of Bury v. Pope,(0 it was agreed ^ ^ . ^ 
by all the judges, that a period of thirty or forty years was *- -■ 

insufficient to give such a title to lights as would enable the owner of 
the land to maintain an action against the possessor of the adjoining 
aoil for obstructing them. But in the modern case R. v. Jolifre,(u) 
which was a quo warranto calling on the defendant to shew by what 
authority he claimed to exercise the office of mayor of the borough of 
Petersfield, the defendant set up an immemorial custom for the jury of 
the court leet to present a fit person to be mayor of the borough : to 
which the Crown replied, an immemorial custom for the court leet to 

ip) Sbelford'i Tithe Commutation Acts, 195, 3rd ed.; Brae ▼. Beok, 1 Yomige, 944; 
Chapman ▼. Monson, 2 P. IV ms. 565 ; Moore v. Bullock, Cro. Jac. 501 ; Lynes ▼. Lett, 3 Y. 
iL J. 405 ; Chapman v. Smith, Q Vez. aen. 506. 

(q) First Report of Real Property Commissionem, 51 ; Blewett v. Trejfonnin;, 3 A. & EL 
^4, per Littledate, J. ; R. v. Carpenter, 9 Show. 48. 

(r) 1 C, M. & R. 895. (a) Id. 894. 

(I) Cro. El. 118. See CroM ▼. Lewis, 9 B. & C. 686, (9 Eng. Com. Law Reps.) 

(»; 9 B. & C. 54, (9 Eng. Com. Law Reps.) 
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pfesent a fit person to be bailiff, and that at the court by ivhich the 
defendant was presented to be mayor the steward nominated the per- 
sons composing the jury, and issued his precept for the bailiff to sum- 
mon them, whereas by the law of the land, tne steward should have 
issued his precept to the bailiff to summon a jury, and the particular 
person should have been selected by the bailiff. To this the defendant 
rejoined, that from time immemorial the steward used to nominate the 

i'urors, and at the trial proved that for more than twenty years such 
lad been the practice, which was unanswered by anv evidence on the 
part of the Crown ; whereupon Burrough; J., who tried the case, told 
the jury, that slight evidence, if uncontradicted, became cogent proof, 
and a verdict was given for |he defendant A rule was obtained for 
a new trial, on the ground that there was not sufficient evidence to 
warrant the finding of the jury ; and Lord Tenterden, after argument, 
expressed himself as follows : — " Upon the evidence uncontradicted 
r •SS 1 *^^^ unexplained, I think the learned judge did right in 
^ J telling the jury that it was cogent evidence, upon which 

they might find the issue in the affirmative. If his expression had gone 
beyond that, and had recommended them to find such a verdict, I should 
have thought that the recommendation was fit and proper. A regular 
usage for twenty years, not explained or contradicted^ is that upon which 
many private and public rights are held, there being nothing in the 
usage to contravene the public policy.^* Holroyd and best, JJ., concur- 
ring, the rule was discharged. 

§84. Where there is general evidence of a prescriptive claim 
extending over a long space of time, the presumption of a right exist- 
ing from time immemorial will not be defeated by proof of slight, 
partial, or occasional variations in the exercise or extent of the right 
claimed. This is clearly explained in the judgment of the Court of 
Queen*s Bench in the case of R. v. Archdall :(z) — That was a rule 
calling on the V ice-Chancellor of the University of Cambridge to 
shew cause why an information in the nature of a quo warranto 
should not be exhibited against him, to shew by what -authority he 
granted alehouses licenses within the borough of Cambridge ; when, 
after an elaborate argument, and time taken to consider, the follow- 
ing judgment was delivered by Littledale, J. : — " Turning to the affi- 
davits, it appears to be unquestionable that the Vice-chancellor of 
Cambridge nas exercised this franchise from a very remote period ; 
from a period, indeed, so remote, that the first exercise cannot be 
r •OB 1 d'^^'^^^^y traced, nor the origin to which it is referrible 
1- -'at all ^certainly assigned ; that he has exercised it not 

merely within the borough of Cambridge, but without it, and in the 
county, to the extent of the known liberties of the University. The 
history of the alehouse licenses, as granted by justices of the peace, 
is well known ; it takes its commencement from the stat 5 & 6 Ed. 
6, c. 25 ; but the mode of proceeding by the Vice-Chancellor never 
bore express reference to any authority given by that statute, nor 
squared with its provisions in form or substance. He has described 
himself, indeed, as justice of the peace, and be has acted with another 
head of a house described in the same way ; but the latter is called 

(s) 8 A. ft E. 381, (35 Eng. Com. Law Kept.) 
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his assistant only ; the license is stated to proceed from himself, and 
is under his single seal and signature ; it is granted during good plea* 
sure, is subject to other conditions than those of a magistrate's licensOf 
and the recognizance has never been certified to the Quarter Sessions. 
It further appears that this privilege has been recognized, with more 
or less distinctness, in a great number of public statutes, some of 
them going back to a distant period ; one,' stat. 9 Ann. c. 23, s. 50, 
passed considerably more than a century since, in very clear language 
recognizing and confirming it- Lastly, it appears that, during the 
whole of mis period, the University has been placed side by side, as 
it were, with a municipal body of considerable power, and that 
between the two diflbrences have from time to time prevailed, and 
much jealousy been manifested as to the conflicting privileges ; yet, 
until very modern times, no resistance entitled to serious consideration 
has been made bv the borouffb to the exercise of this franchise, and 
no licenses have been granted by the charter justices ; and it may be 
collected from the silence of the ^affidavits for the rule, p ^g,^ -i 
that the same acquiescence and abstinence have been dis- ^ ^ 

played by the justices of the county at large. Before we pass to our 
conclusion, we observe that what we here find is exactly what we 
might have expected to find. In early times it is well known that 
the number of students at the University, as at our inns of court, was 
much greater than at present ; they were also younger in age, and 
yet for the most part lived not within the restraint of college walls, 
nor under that discipline, almost of a domestic character, which now 
prevails in our universities, but in lodging-houses, inns, or hostelries, 
scattered through the town. In those times, too, the ordinary bever- 
age, even for the educated classes, especially for the moderate means 
of the majority of students, was ale or beer, not wine or spirits. A 
control over the houses of resort in which these articles were sold—* 
a control of the most absolute kind — ^was in some sort necessary for 
the preservation of discipline and morals, and for the prevention of those 
brawls and street riots, and fierce contentions with the inhabitants of 
the town, which the age and dispositions of the parties, and the man- 
ners of the times, would otherwise have made inevitable. Such a 
control, therefore, was highly expedient, if not necessary ; the Uni- 
versity, generally a favoured body, was not unlikely to procure from 
the Crown what might be so reasonably asked for, and, being a learned 
body, was likely to procure it in such form, and with such sanction 
as would render the grant valid ; and if granted, there was no officer 
in whom it would so reasonably be vested as in the Vice-chan- 
cellor, the great resident governor of the whole body. We are 
DOW called upon, however, to subject this franchise to inquiry, as an 
usurpation *upon the Crown ; not because any of the facts ^ ^gg n 
above stated are disputed, but because the University can- ^ ^ 

not shew the precise charter or statute to which the grant of the 
franchise can be expressly referred ; because, at an early period, the 
assize of bread and ale was in the borough, not in the University ; 
because the first licensing statute, 5 & 6 Ed. 6, c. 25, does not notice 
the franchise as existing m the University, nor save it ; because the 
Yice-Chancellor appears always to have styled himself and his assist- 
ant justices of the peace ; because the course of proceeding by the 
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Vtce-Chancellor has not always been uniform ; and, generally and 
principally, because ingenious objections — objections at this day dif- 
ficult to answer — ^roay be raised against ihe evidence in support of 
any legal origin, whether prescriptive, by lost charter, or lost statute, 
which may to theoretically assigned for the franchise. By stating 
these objections thus generally, we do not intend to take from their 
legitimate force ; still less do we intend to be influenced in our deci- 
sion upon them by the consideration that they are urged against a 
great and venerable body like the University. But equally in this, as 
in the case of any individual lord of a manor, we would ask any law- 
yer, whether he has ever known a franchise of equal antiquity in its 
exercise, though most undoubted in right, against which ingenious 
minds might not raise similar objections. It follows almost necessar* 
ily from the imperfection and irregularity of human nature, that a 
uniform course is not preserved during a long period ; a little advance 
is made at one time, a retreat at another ; something is added or taken 
away from indiscretion or ignorance, or through other causes ; and 
r *90 1 ^^^^* ^y ^^® l&pse of years, the evidence is lost *whick 
*- ^ would explain tnese irregularities, thev are easily made 

the ^ibundation of cavils against the legality of the whole practice. 
So, also, with regard to title ; if that which has existed from time 
immemorial be scrutinised with the same severity which may properly 
be erfiployed in canvassing a modem grant, without making allowance 
for changes and accidents of time, no ancient title will be found free 
from objection ; that, indeed, will become a source of weakness which 
ought to give security and strength. It has, therefore, always beea 
the well-established principle of our law to presume every thing in 
favour of long possession ; and it is every day's practice to rest upon 
this foundation the title to the most valuable properties. We should 
be departing from this principle and practice if we were now to insti- 
tute the inquiry prayed for, and call on the Vice-Chancellor to justify 
the exercise of this ancient franchise. It is possible that it may rest 
on no legal foundation, and that, upon a full examination, it may turn 
out to be incapable of being supported. The only question for us is, 
whether, under the circumstances, suflScient doubt has been raised in 
our minds as to the lawfulness of its present title, to make it proper 
for us to direct the information to be filed. That has not been done, 
and this rule will, therefore, be discharged.'' 

§ 85. There are several other cases in illustration of this principle. 
Thus, although, in the case of a farm or district modus, the occupiers 
are bound, in order to establish the prescription, to shew, with rea- 
sonable precision, the description and boundaries of the lands said to 
be covered, and to shew the identity of the lands for which the respec- 
tive Slims in lieu of tithes have been paid ; still it has frequently been 
r 4100 1 ^^^ ^^ courts of equity that *trifling and immaterial varia- 
*- ^ tion in the evidence as to the boundaries of farms forming 

part of a district of considerable extent, when the greater part of such 
noundariesare tolerably certain, is not sufficient to destroy the modus 
payable in lieu of the tithes of land proved to be within such boun- 
darie8.(y) So, again, in the case of Bailey v. Appleyard, it is laid 

(y) Sheltod's TithA Com. Acta. 199 ; Bails/?. SowoU,! Sum. 989; Radd ?. Wrigbt, 1 
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doWD by Coleridge, Ji,(x) that a plea of prescription will be supported 
by proof of a ]>rescriptive right larger than that claimed, but ot such a 
nature as to include it ; and in Welcome v. Upton9(a^ Alderson, B«, 
asks, *' Would the claim of a party to a right of way be defeated by 
shewing that some person bad narrowed it by a few inches 1" On 
the other hand, however, a general prescription is not supported by 
proof of a prescriptive right coupled with a condition.(6) 

§ 86. Although the usage is not sufficiently long or uniform to raise 
the presumption of a prescriptive right, still it is entitled to its legiti- 
mate weight as evidence, from which, coupled with other circum- 
stances, the jury may find the existence of tne right 

§ 67. The presumption of prescriptive rights, derived from enio^- 
ment, however ancient, is instantly put an end to, where the right is 
shewn to have originated within the period of legal memory ;(c) and 
it is of course liable to be rebutted by any species of legitimate evid- 
ence, direct or presumptive.(</) The existence of an ancient grant, 
^without date, is not, however, necessarily inconsistent r ^.q. -i 
with a prescriptive claim ; for the crant may either have ^ J 

been made before the time of legal memory, or in confirmation of a 
prior rifi;ht.(6) So, in the case of Scales v. A^ey,(/) where, on a^^ques- 
tion of false return to a mandamus, the issue turned on the existence 
of an immemorial custom within the city of London, the jury Moving 
found that the custom existed to 1669, (the case was tried in 1834,) 
the judge at Nisi Prius refused to ask them whether the custom exist- 
ed after that year, and directed a verdict to be entered for the defen- 
dant ; and this ruling was confirmed by the court in banc. So, in the 
case of Biddnlph v. Ather,(g) where, in support of a prescriptive right 
to wreck, evidence was adduced of uninterrupted usage for ninety-two 
^ears, it was held not to be conclusively negatived by two allowances 
m eyre 400 years previous, and a subsequent judgment in trespass ; 
and the judge having left the whole case to the jury, who found in 
favour of the claim, the court refused to disturb the verdict So, a 
prescriptive claim to a right of way for the defendant and his servants, 
tenants and occupiers of a certain close, is not necessarily disproved 
by shewing that the land had, fifty years before, been part of a large 
common, which was inclosed under the provisions of an inclosure act, 
and allotted to the defendant's ancestor. The jury having found for 
the plaintifl*, Parke, J., says, ** There is no rule of law which militates 
against the finding. From the usage, the jury might infer that the 
lord, if the fee were in him before the inclosure, had *the r ^,qq -i 
right of way.*'(A) So, in the case of a modus decimandi, ^ J 

Toonge, 147 ; Radd ? . ChunpioD, Id. 173 ; Bree t. Beck, Id. 999. See Ward t. PomfreC, 
6 Jorist, 5^ 

(c) 8 A. at E. 167, (35 Eag, Com. Law Rape.) 6ee Uie Bailifia of Tewketbuir t. 
Bncknell, 1 Tsunt. 149. (a) 6 M. & W. 540. 

(() Paddock ▼. Forrester, 3 Soott, N. R., 715; 3 M . 5l Gr. 903, (49 Enf . Com. L. Repe.) 
and the oaaee there cited. 

{e) 9 Blackst Com. 31 ; Fiaber ▼. L. Greaves, 3 E. & Y., Tithe C, 1180. 

(d) See Tajlor v. Cook, 8 Price, 650, and the cases cited in the present article. 
(«) Addington ▼. Clode, 9 W. Bl. 989 ; 34 H. 6, fbl. 36, B., pi. 7 ; 91 H. 7, 5, pi. 9. 

(/) 11 A. at E. 819, (39 Eoff. Com. Law Reps.) See, also, Weloome ▼. Upton, 6 M. 
^ W. 536. (g) 9 WUs. 93. 

(A) Codling ▼. Johnson, 9 B. & C. 933, (17 Eng. Com. Law Reps.) See fimber on thin 
aubject, HiU t. Smith, 10 East, 476; Schoobridge t. Ward, 3 M. db Gr. 896, (49 Eng. 
Gbn. Law Rapa.) 
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it 18 laid down by Sir J. Leach, V. C, that ancient documents cannot 
prevail against ail proof of usage, unless they are consistent with each 
other, and unless the efiect of them excludes not the probability, bat 
the possibility of the modus.(T) 

§ 88. Notwithstanding the desire of the courts to uphold the pres- 
criptive riffhts, there were many cases in which the extreme length of 
the time of legal memory exercised a very mischievous eflect ; as the 
presumption from user, however strong, was liable to be altogether 
defeated by shewing the origin of the claim at any time since the 1 
Rich. 1, A. D. 1189. Besides, possession and user are in themselves 
legitimate evidence of the existence of rights created since that period, 
the formal proof of which may have subsequently perished by time or 
accident ** Tempus,'' says Lord Coke, '^ est edax rerum ;" and re* 
cords and letters-patent, and other writings, either consume or are 
lost, or embezzled, and if ancient grants and acts had been drawn in 
aueslfon in the life time of the parties to them, they might have shewn 
tne truth of the matter ; but after the death of all the parties, and after 
many succession of ages, if any objection or exception should prevail, 
the ancient and long possession of the owners should hurt them."(A) 
Acting partly on this principle, but chiefly for the furtherance of jus- 
tice and the sake of peace, by quieting pos8ession,(/) the judges attach- 
r *103 1 ^^ ^^ artificial weight *to the possession and user of such 
^ -I matters as lie in grant, where no prescriptive claim was 

put forward, and in process of time established it as a rule, that twenty 
years' adverse and uninterrupted enjoyment of an incorporeal heredi- 
tament, uncontradicted and unexplained, was cogent evidence from 
which the jury should be directed conclusively to presume a grant or 
other lawful origin of the possession.(m) This period of twenty years 

(i) White ▼. Lisle, 4 Madd. 2S4. (it) Bedle ▼. Beard, 13 Go. 5. 

(/) Bright ▼. Walker, I C^ M. & R. 217 ; Eldridge v. Knott, Cowp. 215. 

(m) 3 Surk. £v. 911, 3rd ed. ; Greenl. L. C. 20, art 17 ; 2 Wma. SAond. 175 a ; Bealy 
▼. Shaw, 6 East, 208; Balston ▼. Bensted, I Camp. 463 ; Wright ▼. Howard, 1 S. & Stu. 
203; Campbell ▼. Wilson, 3 East, 894; Lord Guernsey ▼. Rodbridges, 1 Gilb. Eq. R. 4; 
Bright ▼. Walker, 1 C^ M. At R. 217, dec. Mach eonfusioo has arisen from the loose Ian* 
gnaee to be found in some of the books and eases oa this subject In the case of Holcroft 
▼. Heel, (1 B. &,F, 400,) where the grantee of a market, under letters-patcnt from the 
crown, suffered another person to erect a market in his neighbourhood, and to use it for the 
space of twenj* three years without interruption, the Court of Commoa Pleas held, that the 
QodJsturbed possession of the market by the defendant for twenty .three years waa a clear 
bar to the plaintiff *s right of action. Tnis case has, however, been strongly obserred upon, 
2 Wms. Saund. 175 a, et seq. In the case of Darwin ▼. Upton, (Id. 175 c.) Lord Manafield 
says ** The enjoyment of lights with the defendant's aoquiesoence for twenty years is such 
decisive presumption of a rightby grantor otherwise, that, unless contradicted or explained, 
the jury ought to believe it But it is impossible that length of time can be said to be an 
tA§o l uU bar, like a statute of limitations; it is certainly a prttumptive bar, which ought to 
go to the jury." And Buller, J^ there says, ** If the judge in this case meant that twenty 
years' uninterrupted poasession of windows was an absolttte bar, he waa certainly wrong ; if 
only a presumptive bar, he was right** See, also, the observations of Lord ManafieU in 
The Mayor of Hull v. Horner, (Cowp. 103.) Again, in many modem works, the presump- 
tion of right from twenty years* enjoyment of incorporeal hereditaments is spoken of aa a 
** eonelunve presumption ;** (Greenl. L. E. 20, art 17 ; per Lord EUenborough in Balsloa 
T. Bensted, 1 Camp. 465 ; and Bealey v. Shaw, 6 East, 215 ;) an expression dmost as inne* 
curate as calling the evidence a bar. If the preaumption be ** conclusive** it is mpr^uumptm 
jurU d dtjurt, and not to be rebutted by evidenoe; whereas, the clear meaning of the 
cases is, that the jury ought to make the presumption, and act definitively upon it, nolcH 
it is encountered fay adverse prooC ** The presumption of right in such oases,** says Mr. 
Starkie, ** is not conelunve ; in other words, it is not an inferenoe of mere low, to be muto 
by the courts, yet it is an inference which the ooarta advise juriea to make wherever tbe 
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^aeems to have been adopted by analogy to the Statute of r ^.q^ ^ 
Limitations, 21 Jac. l,c. 16, s. 1, which makes an adverse ^ ^ 

enjoyment for twenty years a bar to an action of ejectment ; for, as 
an adverse possession of that duration gave & possessory title to the 
land itself, it seemed reasonable that it should afford a presumption of 
light to a minor interest arising out of the land."(^) 'I'he practical 
e&ct of this prssumptio quasi juris was considerably increased by 
the decision in Read v. Brookman,(o) namely, that it is competent to 
plead a right to an incorporeal hereditament by deed, and excuse pro* 
fert of the deed by alleging it to have been lost by time and accident. 
It became, therefore, a usual mode of claiming title to an incorporeal 
hereditament, to allege a feigned grant within the time of legal me- 
mory, from 9ome Gumer of ike lana^ or other penon capable of making 
onBf to some tenant or person capable of ^receiving it ;{p) p ^. q. n 
setting forth the names of the supposed parties to the ^ -' 

document,(f ) with the excuse for profert, that the document had been 
lost by time or accident. On a traverse of the grant, the uninterrupt- 
ed usage of twenty years would be 4eld cogent evidence of its exist- 
ence. This was termed making tide by ^' non-existing grant" 

§ 89. In order, however, to raise this presumption against the owner 
of the inheritance, the possession must be with his acquiescence ; such 
a possession with the acquiescence of a tenant for life, or other inferior 
interest in the land, although evidence against the owner of the parti- 
cular estate, will not bind the fee.(r) And the acquiescence of the 
owner of the inheritance may either be proved directly, or inferred 
from circumstances. (5) Where, however, the time has begun to run 
against the tenant of the fee, the interposition of a particular estate 
does not stop iu{t) 

§ 90. This presumption only obtains its practically conclusive cha- 
racter when the evidence of enjoyment during the required period 
remains uncontradicted and unexplained. In the case of Livett v. 
Wilson,(ti) where, in answer to an action of trespass, the defendant 

presmnplioQ ttaDda unrebutted by contrarj evidence." (3 Stark. Et. 911, 3rd ed.) It onlj 
remains to add, that the doctrine in qaeetion has onlj been fully establiahed in modern 
times, and was pot introduced witlioot considerable opposition. ** I will not contend," says 
Sir D. ETans, ** ailer the decisions which have taken place, that it may not be moreoonTeni* 
eni to the poblio that the doctrine which has been extensively acted upon in the enjoyment 
of real estates should be adhered to, than departed from, though of very modern origin, fiut 
I shall ever maintain the sentiment, that the introduction of soch a doctrine was a perver- 
•ioa of legal principles, and an unwarrantable assumption of authority.** (2 Ev. Poth. 139.) 

(•) 3 Stark. Ev. 91 1, 3rd ed. ; 2 Wms.Saund. 175 a, and the oases there cited. Although 
the doctrine of adverse possession in the case of land has been taken away, except in a few 
insUnces, by 3 dL 4 Will. 4, c. 27, (see Shelford*s Real Property Acts, p. 117, 4th ed.,) the 
presompibn of title by lost grant has not been affected. (See infra.) 

(o) 3 T. R. 151. 

Ip) Sbelford*s Real Property Acta, 48; Wall v. Nixon, 3 Smith, 316. 

Iq) Bendy v. Stevenson, 10 Cast, 55. 

(r) 9 W. Saund. 175 d, and the case there cited of Bradbnry v. Grinsell, M. 41, G. 3, Q. 
B. ; Daniel v. North, 11 East, 372 ; Barker v. Richardson, 4 B. At A. 579, (6 Eog. Com. 
Law Reps.) ; Runoorn v. 0oe d. Cooper, 5 B. & a 696, (12 Bng. Com. Law Reps.) 

(a) Gray v. Bond, 2 & dL B. 667, (6 Eng. Com. Law Reps.) 

{t) Cross V. Lewis, 2 B. dL C. 6d6, (9 Eng. Com. Law Reps.) So, in the case of the 
Statute of Limitationa, it is a role, that, once the statute begins to run, nothing stops it. See 
Rhodes v Smethurs t, 4 M. dL W. 42. 

(«) 3 Bingh. 115, (1 1 Eng. Com. Law Reps.) ; see, also. Doe d. Fenwiek v. Reed, 5 B. 
db A. 332, (7 Eng. Com. Law Reps.}, and Dawson v. The Duke of Norfolk, 1 Price, 246. 
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r •lOd 1 tP'^*^^ ^^'^ ^^^ ^f ^^7 ^y ^^^ grant ; at the trial, before 
^ J Gaselee, J., it appeared that there was conflicting evid- 

dence as to the undisputed use of the way, and the alleged riffht had 
been pretty constantly contested ; whereupon the judge told the jury- 
that if they thought the defendant had exercised the right of way un« 
interruptedly for mora than twenty years, by virtue of a deed, and 
that that deed had been lost, they should find a verdict for the defen- 
dant ; and this ruling was fully confirmed by the court in banc. But 
the fact of possession for a less period than twenty years is still a cir* 
cumstance from which, when coupled with other evidence, a jury may 
infer the existence of a grant ;(:i:) and in the recent case of Hall ▼• 
Swifl,(y) which was an action for obstructing a water*course, in 
which it was proved, that, at a period much earlier than twenty years 
before the commencement of the suit, the stream in question had flow- 
ed through the plaintifl*'s lands, but that there had been some interrupt 
tion about twenty-two years before the action, and it was not till 
within nineteen years that the stream had again flowed constantly in 
its former course ; the jury, on this evidence, having found for the 
plaintiff, the verdict was upheld by the court in banc, Tindal, C. J., 
observing, that '* It would be very dangerous to hold that a party 
should lose his right in consequence of such an interruption : if sucn 
were the rule, the accident of a dry season, or other causes over which 
the party could have no control, might deprive him of a right estab- 
lished by the longest course of enjoy menf 

r *107 1 *§ ^^* We have seen that a title by prescription could 
^ J not be made against the crown.(z) This doctrine was 

not, however, extended to the case of a supposed lost grant, although, 
in order to raise such a presumption against the crown, a much longer 
time is required than against a private individuaL(ii) The leading 
cases on this subject are those of Bedle v. Beard(fr) and The Mayor 
of Hull V. Horner.(c) In the former of these cases it appeared that 
King Edward I., in the ^l9i year of his reign, being seised of the 
manor of Kimbolton, to which the advowson of the *church of K. was 
appendant, by letters-patent granted the manor, with the appurten- 
ances, to Humphrey de Bohun, Earl of Hereford, in tail general. 
Humphrey de bohun, the issue in tail, by deed, 40 Edw. 3, granted 
the advowson, then full, to the Prior of Stoneley and his successors, 
on which it became appropriate, and so continued. Two objections 
were made to the validity of this impropriation : 1st That the grant 
of the manor cum pertinentibus did not pass the advowson, and the 
court held that it did not 2nd. That the grant by tenant in tail be- 
came void at his death. But it was held by Lord Chancellor EUes- 
mere, assisted by the principal judges, and on consideration, that, 
although, for all that appeared, the impropriation was defective, see- 
ing that the tenant in tail had nothing in the advowson at the time of 
his grant of it to the prior, yet it ought then (i. e. HiL 4. Jac 1, a. n. 
1607) to be intended, m respect of the ancient and continual posses- 
sion, that there was a lawful grant of the king to the said Humphrey, 

(s) Betlej ▼. 8l»w, 6 Eut, 90a 

(y) 4 BtDffb. N. C. 381, (33 Eng. Com. Law lUpi.) See, However, infra, the eaaea «ii 
9&3 Win.4,e.71,fl.4. (<) 8apra,art.7a 

(•) Greeol. L. &, p. SO, art 45. (6) 18 Co. 4-^ (c) Cowp. 102. 
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who granted in fee, 00 that he might lawfully grant it *to r ^^^g ^ 
the said priory ; on the ground that every thing ou^ht to l- -I 

be presumed to be done wbieh would make the ancient impropriation 
good. The doctrines laid down in that case were fully recognized 
and confirmed in The Mayor of Hull v. Horner, where a possession 
of upwards of 350 years, namely, from 1441 to 1772, was held suflli* 
cient ffround for presuming a charter or grant from the crown. Lord 
Mansfield there cites a case of R. v. Brown, where possession and 
enjoyment for 100 vears was held by him to be evidence against the 
crown of right in the defendant, if the claim could have had a legal 
commencement, although no such claim could be shewn. ** In ques- 
tions of this kind," continues his lordship, ^ possession goes a great 
way ; but there is no positive rule which says that 150 years' posses* 
sion, or any other length of time within memory, is a sufficient ground 
to presume a charter." On this principle, in the case of Gibson v. 
Clark,((/) it was considered by Lora Eldon that a grant from the crown 
of an advowson, which had been excepted out of the ffeneral words 
of a former grant, might be presumed from a possession by the grantee 
of 133 years, coupled with tnree presentations by him and none by the 
crown. In the case also of Powell v. Milbanke,(e) where it appeared 
that a chapel had been granted by letters*patent in 1618, with an ex- 
ception of the right of presentation. The premises having, in 1630, 
Gome into the Hedwortn family, they presented to the curacy in 1694, 
and also in 1735. On this evidence, i^ord Mansfield left it to the jury 
to say, whether, from the two adverse nominations, and possession 
under them, by the Hedworth family, they would not presume a grant 
from the crown of the right of ^presentation to the curacy ; r ^. ^^ •. 
and the jury found accordinsly. This case has, however, ^ -I 

been severely animadvertea on by Lord Eidon and Chief Baron 
Eyre.(/) In the case of Roe d. Johnson v. Ireland,(;) it was held, 
that the enfranchisement of a copyhold might be presumed against the 
crown, from possession coupled with other circumstances; and in 
Goodtitle d. Parker v. Baldwin(A) Lord Ellenborouffh said, that " The 
courts were in the daily habit of presuming grants from the crown, as 
of markets and the like, upon an interrupted user of twenty years." 

§ 92. The same rule holds in the case of public rights, where it is 
a principle, that, in order to acquire a right in derogation of that of 
the public, a longer period of user and enjoyment is necessary than 
against private individuals.(i) Thus, it has been expressly held, that 
twenty years' possession of the water of a public navigation at a given 
level is not conclusive, against the public.(A) So, in the case of Weld 
V. Hornby ,r/) where it appeared oy documentary evidence, that, a 
arty, who nad been entitled for two centuries to a weir of brushwood 
or taking fish in a public river, in 1766, erected a stone weir histead 
thereof across two-thirds of the stream, and, in 1784, carried it across 
the remaining part of the river, an action for obstruction having been 
brought between nineteen and twenty years from 1784, the judge told 
the jury that the length of possession by the defendant, and acquies- 

(tf) 1 Jae. & W. 159. (•) Cowp. 103, nota. 

(/) Harnood ▼. Orlander, 8 Vm, Jan. 130, note; Gibmi ▼. CUrk, 1 Jae. it W. 161, 
note («) (g) 11 Eaat, 280. (A) Id. 486. (t) Oraenl. L. E. 51, trt 45. 

(ik) VQ0fbt?,Win€h,3a4tA.6e9. if) 7 Eart, 199. 



I 



M BB8T Oil FBJttinmtaifs of law amd fact* 

r *I10 1 ^^"^® '^y ^® plaintiflT, ^were evidence of title in the de- 
I- -■ fendant from which, connected with sonne other slight 

circumstances, they might infer a legal commencement of the right, 
and the jury found accordingly; the court set aside the verdict. Lord 
Ellenborough there says, *' The right of the defendant to have a stone 
weir is plainly founded on encroachment. Weirs across rivers were 
from the earliest times leonsidered public nuisances; and however 
twenty years' acquiescence may t>ind parties whose private rights 
only are affected, yet the public nave an interest in the suppression of 

gublic nuisances, though of longer standing.'' Again, in the case of 
had V. Tilsed,(m) it was considered that forty years' usage, unsup- 
ported by other evidence, would not be sufficient to establish an exclu- 
sive rieht over an arm of the sea ; but such usage, coupled with the 
general language of an ancient grant, might be presumptive evidence 
of user previous to that time, and, through it, of an ancient right. 
And, in R. v. Montague,(n) where a public road, erected so as to 
obstruct a channel once navigable, had continued so long that the 
precise state of the channel at the time of the construction of the road 
could not be shewn, it was held that the right of navigation might be 
presumed to have been extinguished either by act of parliament, writ 
of ad quod damnum, with inquisition under it, &c., or by natural 
causes, such as the recess of the sea, or accumulation of mud, &c. 

§ 93. The case of pews will require a separate consideration. By 
the general law, and of cpmmon right, all pews belong to the parish* 
loners at large, for their use and accommodation ; but the distribution 
of seats among them rests with the ordinary, whose officers the 

r *111 1 *<^')u<'ch^&fd®i^^ ^^* and whose duty it is to place the 
L J parishioners according to their rank and station, subject, 

however, on complaint, to the control of the ordinary.(o) In further- 
ance of these principles, it is held that the ordinary can only grant a 
faculty for a pew or seat to a parishioner, or to be held as appurtenant 
to a messuage within the parish. If the grantee in the former case 
ceases to be a parishioner, the right cease8.(p) For the same reason, 
a faculty to a man and his heirs,(f ) or to hold a pew as annexed to 
land, is yoid.(7:) So, a right to a pew as appurtenant to an ancient 
naessuage may be claimed by prescription, which presupposes a 
faculty ;(«) and it is only in this light, namely, of easements appurte- 
nant to a messuage, that the right to pews is considered in courts of 
common law.(0 It is said that a pew in the body of a church may 
be prescribed for as appurtenant to a house out of the parish ;(») and 
it IS certain that an aisle or chancel may belong to a non-parish- 
ioner.(x) 
§ 94. The right to pews is either possessory or absolute* The eccle- 

(m) 3 E it B. 403. (a) 4 R & C. 598, (10 Eng. Com. Law Reps.) 

(o) PeUmaii ▼. Bridger, 1 Phil. 333 ; Fuller ▼. Lone, 2 Add. 435; Blake v. Uaborne, 3 
aigg, N. R. 733 ; Corven's eaae, 13 Co. 105-6, 3 Inst 303 ; Bjerley ▼. Windaa, 5 & & a 1, 
(11 Edit. Com, Law RefM.) 

(p) Fuller ▼. Lane, 3 Add. 435; Hawkins ▼. (^mpeigne, 3 PhilL 16; Byerlej ▼. Windva, 
SRSlC, 1, (U Eng. Com. Law Rope.); Hallack y. The Universitj of Cambridge, 1 Gale 
at D. 100. (q) 1 Burn*a Ecci. L. 360. (r) PeUman ▼. Bridger, 1 Phill. 335. 

(f) PeUman ▼. Bridger, 1 Pbill. 334; Walter ▼. Gunner, 1 Hagg. C. R. 317; WjHi« v. 
Molt, 1 Hagg. N. R. 39. (() 3 Stark. E?., tit. Pew, 861, 3rd ed. - 

(«) Lowalej ▼. HtTWtrd, 1 Y. db J. 583. See Byerlej ▼. Window 5 R & G. 1, (U Eng. 
Com. Law Repa.) («) FiiUor ?. Lane, 8 Add. 437. 
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siastical courts will protect a party who has been for any length of 
time in possession of a pew or seat against a mere disturber, so Tar at 
least as to put him *on proof of a paramount title.(y) And ^ ^. . g. ^ 
where the right is claimed as appurtenant to a messuage ^ J 

within the parish, a possession for twenty years or more will give a 
title against a wrong-doer in a court of common Iaw.(2) Thus, in the 
case of Rogers v. Brooks,Ca) where the plaintiff set up an immemorial 
right to a pew, as appurtenant to an ancient messuage, and it appeared 
by evidence, that, until within forty years before action brought, the 
pew had been an open one, and that at that period the church had 
been pulled down, and on its being rebuilt the rector and churchwar- 
den put the plaintiff in possession of the pew, who put a lock on it, 
and did some acts of ownership ; it was neld that thirty-six years* 
possession, coupled with the above circumstances, was evidence from 
whence the jury might, as against a wrong-doer, infer a prescriptive 
right in the plamtiflT. So, in Stocks v. Booth,(6) Buller, J., seems to 
think that a possession for sixty years would have been sufficient evi- 
dence against a wrong-doer of a prescriptive right to a pew, if laid 
or annexed to a messuage within the parish ; and in the subsequent 
case of Giiffith v. Matthews,(c) a possession of between thirty and 
forty years was deemed sufficient. But where the origin of the pew 
is shewn, or the presumption rebutted by circumstances, the prescrip- 
tive claim is at an end.(e^) 

*^95. But, in order to raise the presumption of a right p ^. .^ ^ 
by prescription or faculty against the ordinary, much more *- J 

is required; and the seneral principles on the subject are thus clearly 
laid down by Sir J. Nicholl in his judgment in the case of Pettman y. 
Bridger :(e) ^' A prescriptive right must be clearly proved — the facts 
must not be left equivocal. In the first place it is necessary to shew 
that use axMl occupation of the seat have been from time immemorial 
appurtenant to a certain messuage-r-noi to lands ; secondly, it must be 
shewn, that, if any acts have been done by the inhabitants of such 
messuage, they have maintained and upheld the right. At alt events, 
if any repairs have been required within memory, it must be proved 
.that they have been made at the expense of the party setting up the 
prescriptiye right. The onus and beneiicium are supposed to so to- 
gether : mere occupancy does not prove the right. What might be 
the effect of very long occupancy, where no repairs have been neces- 
sary, I am not called on now to say." With respect to the length of 
occupation necessary for this purpose, it is difficult to lay down any 
general rule. *' It is impossible to determine a priori wnat evidence 
will or will not support such a right: it must vary in each particular 
case."(^) ** The possession," says Lord Stowell, in the case of Walter 

(y) Pettman ▼. Bridger, 1 PbilL 334; Sprj v. Flood, 2 Curt 356. Proceedings for this pur- 
ee are technically called *' iuits for perturbation of seat/' 1 Fhill. 333. 
{g) Darwin v. Upton, 3 Wdm. Saond. 175 c; Kenrick ?. Tavlor, I Wils. 3f6; Stoclui ▼. 
Booth, 1 T. R. 4*28; Rogers ?. Brooks, Id. 431, n.; GriffiUi v. Matthews, 5 T. R. 296 ; Jtoob 
T. DaUow, 3 Ld. Raym. 755. (a) 1 T. R. 431, note. (6) Id. 428. 

(jB) 5 T. R. 396. (<0 lb., and Morgan ?. Curtis, 3 M. & Ry. 389. 

(•) 1 Pbill. 335. 

ig) Per BuUer, J., in Griffith ▼. Matthews, 5 T. R. 338; reoogoised by the Coort of 
Queen's Bench in Pepper ▼. Barnard, 13 L. J., N. S., Q. B., 361. 

JaotaeTi 1846.— 6 
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▼. Gunner^^A) ** roast be ancient, and going beyond memory ; thoogh, 
on this subject, I do not mean the high legal memory." That case 
aeems an authority to shew that a possession of eighty years, unsim- 
r eil4 1 VorMi by proof of *buildin^ or repahnng^ would not oe 
i- -I sufficient to exclude the ordinary. 

§ 96. It is said to be necessary, in order to support a prescriptive 
claim to a pew, to shew that it has been repaired time out of mind at 
the expense of the party setting up the right, or those under whom he 
Glaim8.(f) In the case of Woollpcombe v. OuIdrid^,(it) Sir J. Nicholl 
is reported to have said, that '' Reparations from time to time are ab- 
solutely necessary to be pleaded and proved, in order to make out a 
prescriptive title.**(/) And in Walter v. 6unner(m) Lord Slowell says, 
** The strongest evidence of this kind is the building and repairing time 
out of mind ; for mere repairing for thirty or forty years will not ex- 
clude the ordinary.'' Undoubtedly, proof that tm pew had been re- 
paired by the parish or others would go far to negative the claim, if 
not be absolutely conclusive against it ; but it seems hard to defeat an 
occupancy of centuries on the groimd that there was no evidence to 
shew who had repaired the pew during the continuance of that occu- 
pancy, or even that it had required any repair at all. However this 
may be, it has been held, in a very recent case, that, where several 
pews are used under one and the same claim of right, proof of repair 
done to some is evidence of repairs as to all.(n) 

497. We now come to consider the statutes 2 & 8 Will. 4, c. 71, 
ana 2 & 3 Will. 4, c. 100. Notwithstanding all that had been done, 
r •lis 1 ^y facilitating the proof *of prescriptive rights, and allow* 
^ J ing the pleading a non-existing grant, cases still occurred 

in which the lenoth of the time of prescription operated to the defeat 
of justice. On tnis subject the Real Propertv Commissioners express 
Uiemselves as follows :(o) — ** In some cases tne practical remedy faiie, 
and the rule (of prescription) produces the most serious mischiefs. A 
right claimed by prescription is always disproved by showing it did 
not or could not exist at any one point ftf time since the commence- 
ment of legal memory, &c. Amid these difficulties, it has been usual, 
of late, for the purpose of supporting a right which has been long en- 
joyed, but which can be shewn to have originated within time of i^al 
memory, or to have been at one time extinguished by unity of posses- 
sion, to resort to the clumsy fiction of a lost grant, which is pleaded 
to have been made by some person seized in fee of the servient to another 
seized in fee of the dominant tenement. But, besides the objection of 
its being well known to the counsel, judge, and jury, that the plea is 
unfounded in fact, the object is often frustrated by proof of the title of 
the two tenements having been such that the fictitious grant could not 
have been made in the manner alleged in the plea : the contrivance, 
therefore, aflfords only a chance of justice, and may stimulate the ad- 
versary to an investigation, for an indirect and mischievous end, of an* 

(A) I Hsff . C. R. 393. 

(i) Aabley ▼. Freekeltoo, 3 Ler. 73 ; Kaariek ▼. Tajlor, I WiU 338. 
{k) 3 Add. 6. 

(I) See, however, the lanxtuge of Uw eaine iMrned jad^fe in Peltman r. firidg«r, t PhiU. 
335, oited eopn, art. Sd (m) I Ha^^. C. U. 333. 

(n) Pepper v. Barnard, 13 L. J^ N. &, Q. B., 361. 
(•; Fim Report of Real Propertj CoaamMHtfiwn, 51. 
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daot tidd^eedt, ivhich* for eyery fair purpose, bare lon^ ceated to be 
of any use." Besides the above, there was this inconveni^ice, that the 
eYideoce necessary to support a claim by lost grant would not support 
a claim by prescription ; so that a plea of the ^former might ^ tua i 
miscarry from the evidence going too far. " If,'* says, ■• J 

Littledale, J., in the case of Blewett v» Tregonning,(p) ** the evidence 
establishes an user as far back as memory goes, and there does not 
appear to have been any time at which it did not exist, that is proof 
of a prescription ; and, supposing the evidence sufficiently strong, a 
prescription is what the jury would find, and they have no right to find 
a grant unless more be shewn. Supposinj^ the evidence in such a case 
to leave it doubtful whether the right existed sixty or seventy years 
ago, it may be protected under the plea of a non-exisling grant ; but if 
tM evidence of user goes far enough to prove a prescription, such evi- 
dence cannot be relied on to prove a grant/' In addition to all which, 
it was well observed, that the requiring juries to make artificial pre- 
sumptions of this kind amounted* in many cases, to a heavy tax on 
their consciences, which it was highly expedient should be removed.(9) 
In a word, it at length became apparent that the evil could only be 
remedied by legislation, and the statutes in question were passed for 
that purpose. , 

§9a The former of these statutes, the 2 & 3 Will. 4, c. 71, intitled, 
*' An Act for shortening the Time of Prescription in certain Cases,'* 
after reciting that '< the expression, Hime immemorial, or time whereof 
the memory of man runneth not to the contrary,' is now by the law 
of England in many cases considered to include and denote the whole 
period of time from the reign of king Richard the First, whereby the 
title to matters *that have been long enjoyed is sometimes r ^. . .^ -. 
defeated by shewing the commencement of such enjoy- L ^ J 
moot, which is iu many cases^ productive of inconvenience and injus- 
tice," for remedy thereof proceeds to enact, in the first section, that 
** No claim, which may be lawfully made at the common law, by cus- 
tom, prescription, or grant, to any right of common, or other profit or 
benefit, to be taken and enjoyed from or upon any land of our sove- 
reign lord the king, his heirs or successors, or any land being parcel 
of the Duchy of Lancaster or Duchy of Cornwall, or of any ecclesias- 
tical or lay person, or body corporate, except such matter and things 
as are herein specially provided for, and except tithes, rents, and ser- 
vices, shall, where such right, profit, or benefit shall have been actually 
taken and enjoyed by any person claiming right thereto without inter- 
ruption for the full period of thirty years, te defeated or destroyed 
by shewing only that such right, profit, or benefit was first taken or 
enjoyed at any time prior to such period of thirty years; but neverthe- 
Iei», such claim may be defeated m any other way by which the same 
18 now liable to be defeated ; and when such rieht, profit, or benefit 
riiall have been so taken and enjoved as aforesaid for the full period of 
sixty years, the right thereto snail be deemed absolute and indefeasi- 
ble, unless it shall appear that the same was taken and enjoyed by 

(f ) 3 A. at R 583, 584, (30 Enf . Com. Law Renk) 

(f) 3 Stark, fir. 911, ii.(2), 3rd od.; per Parke, &, b Bright ?. Walker, I C. M. & R. 

817, die. 



some consent or agreement expressly made or given for that parposOi 
by deed or writing/'C) 

(r) The first fleetioo of thk importtot ■latate providet ht righto «f eomDOD and other 
profits It preodre, declaring, that, after an enjoyment of thirtj yeara, they ahail not be pot an 
end to by merely shewing tht'ir commencement antecedent to that period, and, ader an en* 
Joyment of sixty years, rendering the ri^t absolate and indefeasible, nnlesa the enjoyment 
were allowed under a written instmment Tlie second section makes provisions (or ways, 
watercourses, use of water, and all easemento, (except the righi to lights, which is provided 
lor by sect 3,) and protects the uninterrupted enjoyment of them for the full period oif twenty 
Tears from being defeated by shewing the origin of the enjoyment at an anterior period ; 
leaving the claim, however, to be defeated in any other lawful way •* and when the enjoy- 
ment has been extended to sixty years, then it is rendered indefeasible, unless shown to have 
originated by consent in writing. It is important to keep in mind the distinction between 
these sections, because a party who lays claim to an easement under this statute is bound to 
give atrict proof of his claim as an essement, which will not be sopported by proof of a profit 
4 prendre. As to what are profito It prendre and easemento within the respeeiive sect i o oe, 
■ee Wickham v. Hawker, 7 M. & W. 63; Manning v. Waadale, 5 A. dt £. 758; Jones v. 
Richard, Id. 413 ; Welcome v. Upton, 5 M. & W. 396. In the construction of the second 
section, it was held by the Court of Exchequer, m Bright v. Walker, (I C^ M. & R. 311,) 
that a user of a right of way fbr more than twenty years, which cannot give a title agaimt 
all persona having esUtes in the loeut in quo, gave no title against a l es se e and those claim 
ing under him. In that case the plaintiff claimed a right of way by reason of his bein^ 
possessed of a certain wharf. It appeared by the evidence that the plaintiff's premises to- 
gether with the close where the obstruction by the defendant took place, were demised in 
1805, by the Bishop of Worcestor, to a party under whom the plaintiff claimed. The jury 
Immd that there had been no grant of a right of way by the bishop, but that the plaintiff and 
those under whom he claimed had actually enjoyed the wsy without interruption for mora 
than twenty years. A verdict was thereupon entered for the plaintiff, which was, afler argu- 
ment, set aside by the court in banc ; and Parke, B^ in delivering tlie judgment of the court, 
exprcasos himself thus :—'* If the enjoyment for twenty years take place with the acquiee- 
cence or by the laches of one who. is tenant for life only, the question is, what is ito effect 
according to the true meaning of tho statute ? Will it be good to give a right against the 
see, and those claiming under it by a new lease, or only as against the termor and his aasigns 
during the continuance of the term 7 or will it be altogtthcr invalid 7 In the first place, it 
is quite clear that no right is gained against the bishop; whatever construction is put on the 
seventh section, it admiU of no doubt under the eighth. It is quite cerUin that an enjoy, 
ment of forty years instead of twenty, under the circumstances of this case, would have given 
no title against the bishop, as he might dispnto the right at any time within three-years afier 
the expiration of the lease ; and if the lease for life b& excluded from the longer period, ae 
against the bishop, it certainly must from the shorter. Therefore, there is no ooubt but that 
this possession of twenty years gives no title as agsinst the bishop, and cannot affect the 
right of the see. The important question is, whether this enjoyment, ae it cannot give a 
title against all persons having eatoies in the ieetrf m mo, gives a title as against the lessee 
and llw defendanto claiming under him, or not at alL We have had oonaiderable difficulty in 
coming to a eonclusion on this point ; but, upon the fullest consideration, we think that no 
title at all is gained by an user which does not give a valid title against all, and permanently 
•fifeot the see. Before the sUtote, this possession wopjd indeed have been evidence to aop- 
port a plea or elaim by a non>existing grant from the termor in the locu$ tm quo to the termor 
under whom the plaintiff claims, though such a claim was by no means a matter of ordinary 
occurrence ; and in practice the usual course was to stoto a grant by an owner in fee to an 
owner in fee. But since the statute, such a qualified right, we think, la not given by ma 
enjoyment fer twenty years. For, in the first place, the stotute is * fbr shortening tlie time 
oC preoeripiion ;* and if the periods mentioned in it are to be deemed new timea of prcscrip. 
tion,it must have been intended that the enjoyment fbr tiiose periods shoukl give a good tide 
against all; for titles by immemorial prescription are abaolute and valid against aU;'»they 
ere such as absolutely bind the fee in the land. And, in the next place, the atatnte no where 
oontoins eny intimation that there may be different classes of rights, qualified and absolute, 
valid as to some persons, and invalid as to others. From hence we are led to conclude that 
an enjoyment of twenty years, if it gives not a good title against all, gives no good title at 
all ; and as it is clear that thia enjoyment, whilst the land was held by a tenant for life, can- 
not affect the reversion in the bishop now, and is therefore not good aa against every one, it 
is not good as against any one, and therefore not against the defendant This view of the 
case derivea confirmation from the seventh section, which provides as follows ^— * That the 
time during which any person, otherwise capable of reaisting any elaim to any of the mat- 
ten before mentumed, shall have been er shall be an in&nt, idiot, non eompoe mentis, feaw 
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^y sect. 2, ** No claim which may be lawfully made at r«i iQ.ig i 
the common law by custom, prescription, or grant, to ♦any ^ ~ •* 
way or other easement, or to any watercourse, or the use of any water, 
to be enjoyed 6r derived upon, over, •or from any land or r ^^.on i 
water of our said lord the king, his heirs or sucessors, or^ ^ 

being parcel of the Duchy of Lancaster or the Duchy of Cornwall, or 
being the property of any ecclesiastical or lay person or body corpo- 
rate, when such way or other matter as herein last before mentioned 
shall have been actually enjoyed by any person claiming right thereto, 
without interruption, for the full period of twenty years, shall be de- 
feated or destroyed by shewing only that such way or other matter 
was first enjoyed at any time prior to such period of twenty years ; 
but, nevertheless, such claim may be defeated in any other way by 
which the same is now liable to oe defeated ; and where such way or 
other matter as ^herein last before mentioned shall have r ^.n* <i 
been so enjoyed as aforesaid for the full period of forty *• J 

! rears, the right thereto shall be deemed absolute and indefeasible, un- 
ess it shall appear that the same was enjoyed by some consent or 
agreement expressly given or made for that purpose by deed or writ- 
ing." 

Sect. 8. "Where the access and use of light to and for any dwell- 
ing-house, workshop, or other building shall have been actually 
enjoyed therewith for the full period of twenty years, without inter- 
ruption, the right thereto shall be deemed absolute and indefeasible, 
any local usage or custom to the contrary notwitbstanding,(«) unless 
it shall appear that the same was enjoyed by some consent or agree- 
ment expressly made or given for that purpose by deed or writing." 

Sect. 4. " Each of the respective periods of years herein before 
mentioned shall be deemed and taken to be the period next before 
some suit or action wherein the claim or matter to which such period 
may relate shall have been or shall be brought into question, and that 
DO act or other matter shall be deemed to be an interruption within 

covert, or tenant for life, or durin^^ which any action or tait aball have been pending, and 
which shall have been diligently proMCuted until abated by the death of any fwrty or partial 
thereto, ahall beeioluded in the computation of the perioda herein before mentioned, except 
only in caaea where the right or claim is hereby declared to be absolute and indefeasible.* 
This section, it is to be observed, in eipress terms excludes the lime that the person (who is 
capable of resisting the claim to the way) is tenant for life ; and unless the context makes 
it necessary for us, in order to avoid some manifest incongruity or absurdity, to put a differ- 
ent eonatrnction, we ought to conatroe the worda in their ordinary sense. That eonstructioa 
does not appear to us to be at variance with any other part of the act, nor to lead to any 
absurdity. During the period of a tenancy for life, the exercise of an easement will not 
affect the 6e; in order to do that, there must be that period of enjoyment ag^inU an owner 
of the fee. The conclusion, therefore, to which we have arrived is, that the statute in this 
case gives no right from the enjoyment that has taken place ; and as aect 6 forbids a pre* 
sumption in fiivour of a claim to be drawn from a less period of enjoyment than that prescribed 
by the statute, and aa more than twenty years is required in this case to give a right, the 
jury could not have been directed to presume a grant by one of the termors to the other by 
the proof of possession alone. Of course, nothing that haa been ssid by the court, and cer- 
tainly nothing in the statute, will prevent the operation of an actual grant by one lessee to 
the other, proved by the deed itself, or, upon proof of its loss, by secondary evidence; nor 
prevent the jury from taking the possession into consideration, with other circtimstoiifcs, as 
evidence of a grant, which they still find to have been made, if they are satisfied that it wa% 
made in point of fact. We are, therefore, of opinion, that in the present case the plaintiff 
IS not entitled to recover.'* 

(ff) Uaages of the City of London have been held to be within these words. Salien 
Company v. Jay, 3 A. d^ EL, N. S. 109, (43 £ng. Com. Law Reps.;) 6 Jor. 803. 
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tiie meaning of thiv statute, unless the same shall have been or shaD 
be submitted to, or acquiesced in, for one year after the party inter- 
rupted shall have had or shall have notice thereof, and of the person 
making or authorising the same to be made."(<) 

(0 It hat been juadj obwrred of Uiia lectioo that, it ia nothing but ** an expoahioa ofdw 
proof** required to ealabliah the right apoken of io the praoeding aeetioo. (8heilord*fe Real 
rropertyAeta,p. ]3,4th ed^and |MrTinda],aJ.,iD Jonea?.Price,3Biii|r.N.C.5S,33£iig'. 
Com. Law Repa*) Upon it, taken in conjunction with tboae sectiona,ae?en] important deciaiona 
have taken place, and which are not entireij oooeiatent with each other. First, then, it has Ixen 
held in aeveral caaea,that pleadinga framed onder thia atatote ahouM allege an naer of the right 
fiir thiftj, aUty, twenty, or ibrtj yean, acoording to the natare of the oaae, next before the 
eommenoeroent of the aoit ; not Mibre the act complained of in the declaration. (SheUbrd, 
Qt anpra, citing Wright t. WiUiama, 1 M. & W. 77 ; Richards t. Fry, 7 A. & E. 707, (34 
Eng. Com. Law Repa.) And it haa been held, that an alk^tion of m enjoyment of a right 
cf oommon Ibr thirty yeara beibre the eomn^neement of the anit ia snfficient, withovt 
aaying tliirty yeara ** next** before. Jonea t. Price, 3 Ring. N. C. 59, (33 Eng. Com. Law 
Reps.}) Richarda v. Fry, 7 A. & E. 707, (34 Eng, Com. Law Reps.) Bat the casea on the 
olaoae in the 6rst and aeoond seetiona, that the enjoyment ia to be by a person " claiming 
right,** and ** without intermption,** present more difficulty. With respect to theae. Parked 
Bi, in delivering the judgment of the Court of Eaeheqoer in Bright t. Walker, 1 C, M. 
db R. 319, says, ** In order to eatablish a right of way, and to hnof the caae within the 
aecond section, it muat be proved that the claimant baa enjoyed it for the fall period of 
twenty years, and that he baa done so * aa of right,' for that la the form in which, by the 
fifth aacUon, auch a claim most be pleaded ; and the like evidence would have been required 
beibre the atatote to prove a claim by preacription or non-eziating grsnl. Therefore, if the 
way shall appear to have been enjoyed by the claimant, not openly and in the manner that 
a peraon rightfully entitled would have need it, but by stealth, aa a trespssser would have 
done, if he ahall have oeeaaionally aaked the permission of the occnpier of the hind, no 
tUe wouM be acquired, because it was not enjoyed * as of right.' For the same reaaoa 
it would not, if there had been a unity of poasession during all or part of the time, (or then 
the claimant would not have enjoyed * aa of right ' the easement, but the soil itself.*' So, 
in the subsequent caae of Tickle v. Brown, 4 A. & £. 369, (3i Eng. Com. Law Repa.;) H 
ia said by the Court, **The enjoyment aa of right meana of enjoyment not had aeoretly or 
by atealth, or by tacit sofierance, or by permission asked from Ume to time, on each occa^ 
aum, or on many, but an enjoyment had openly, notoriously, without particular leave at the 
time, by a peraon claiming to use it, without danger of being treated aa a trespasser ; aa a 
matter of right, whether Uie right so claimed sbaU be strictly legal, aa by preacription and 
adverse user, or by deed, or shall have been merely lawful to the extent of excuaing a trea- 
paaa.** Aa to the queation of what shall be an interruption sufficient to prevent a right 
from being acquired under this statute, tlie eases are not uniform. It will t>e remembered 
tlmt the unit and second sectiuna say, that the right ia Io be actually enjoyed ** without 
interruption** for the respective perioda specified in those sections, while the tliird section 
enacta, that, ** when the acceas and use of light shall have been actually enjoyed for tlie 
Ml period of twenty years * without interruption,* the right thereto shall be deemed aboc^ 
lute and indefeaaible.** Now, the preaent section, which, as we have already atated, ia 
nothing but an exposition of the proof requisite to establish the several species of righia 
given by the statute, provides, ^ that no act or matter shall be deemed to be an interruption 
within the meaning of thia statute unless the same shall be submitted to or aoquieaccd in 
Ibr one year after notice.** The first ease on this subject is that of Psyne v. Sbedden, 1 
M. & Rob. 383, in which Patteaon, J., says, ** If there be ten yeara' enjoyment of a riffht 
of way, and then a cessation under a temporary agreement for another ten yeara, yet thia 
may be a sufficient enjoyment of the old right for twenty yeara to make it indefeaaiblu 
under the statute; for the agreement to suspend the enjoyment of the right does not extin- 
guish, nor is it inconsistent with, the right. The next is that of Lawaon v. Langley, 4 A. 
& B. 890, (31 Eng. Com. Law Repa.;) where, in order to support a pksa of right of war 
enjoyed for fbrty yeara, evidence waa tendered to carry the user fifly yeara back, which 
having been rejected by Litlledale, J., a new trial waa unanimously awarded by the Court 
of Queen's Bench. Lord Den man there says, ** Surely the user fifty years ago waa aoone 
evidence as to the stafe of thinga at the distance of fbrty. Indeed, I should think tlmt 
proof aa to the user of the rood of any (tme oould searoely be excluded ; though, if it went 
BO farther than to ahow what had taken plaee at a very distant period, it would amount to 
nothing.** And Littledale, J., adds, ** If evidence of uaer beyond forty yeara were Io bn 
•zeloded, it might be, that, after the caae had established it aa fkr as toirty.eight yeara 
back, a discontinuance of proof might occur as to the two or three preceding years, and 
the party might fkil beoauae ho waa unabie tn earry hia oaae on witiiout g^g to the di». 
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^Sect. 5. ''In all actions upon the case and other plead- r •192.3 1 
ings wherein the party claiming may now by law 'allege *• * -* 
his right generally, without averring the existence of such right frofn 

taaoe of forty-one." SobMqiiBiit to both of Ihefo came tbe caw of Bailey ▼. Applejard, 8 
A* A £■ 161, (35 Eof , Com. Lew Repe^) which waa an actioD of repleviD for taking 
cattle, with an arowrj for dama^ feaaant ; to Which the plaintiiT pleaded in bar a right of 
oornaxm of paatore, bj eojovment for thirty yeara next before the 6oroDiencement of the 
■nit PattOMNif Jm at Niai rriua, held, Uiat the pkintiff, ooder thia plea, waa bound to abew 
an unbterniptod enjoyment of peaiarage for thirty yeara ; and that, if there had been an 
interruption, the plaintiff could not aid himaelf by proof of a prior enjoyment ; and be left 
it to the jory to aay, whether there had been aubatanttally an enjoyment for thirty yeara or 
for twenty-eight only. On the caae coming before the (Soari of Queen'a Bench in banc, il 
vaa argoBd, that, from the evidenoe of enjoyment for twenty-eight yeara, the jnry might 
hare preanmed an enjoyment for thirty ; whereupon Patteaon, J., aaid, ** 1 thought that 
the moet undoubted eiercige of enjoyment for twenty-nine yeara and three-quartera wookT 
not baTc been aoffieient;** and (he whole Court agreed in refuaing a rule to ahew eaoae, tm. 
the ground, aa it ahoold eeem, that there bad been an interroptioh foir lioe of the thir^ 
yeara. In delivering bia iudgment, Coleridge, J., aaya, ** The burden of eatabliahing an 
immemorial right ia withdrawn, (by the atatute,) and the proof ia limited to thirty yeara. 
When that waa done, the Legialature might reaaonably aay, that the party preecribin^ 
should prove hia right for that whole period, and that no presumption should m drawn iroi* 
evidence as to a part** Neither of the preeediuff catea waa cited in Bailey v. Appleyard; 
and see the note (t) to that case in page 778 of the same volume. In the aame term with 
Bailey v. Appleyard the case of Hall v. Swift (4 Bing. N. C. 381, 33 Eng. Com. Law 
Repa.,) 6 Scott, 167, was decided by the Court of Common Pleas. That waa an actioB 
for obatruetion of a watercourae, in which it appeared, that, many yeara before the com- 
mencement of the suit, the stream had ceaaed to flow to the plamtiff *a land, but had re- 
sumed its ancient course about nineteen years before. On this evidence, Alderson, B., left 
it to the jury to say, whether or not the plaintiff, and those under whom he claimed, had 
twenty years* enjoyment, and they found for the plaintiff. On a motion for a new trial, 
Tindal, C. J., aaid, ** It would be very dangerous to hold that a party should lose his right 
in consequence of such an interruption, (aa thia ;) if auch were the rule, the accident of a 
dry aeason, or other causes over which the party could hove no control, might deprive him 
of a right eatablished by the longest course of enjoyment** It is 1o be obeerved, that, in 
that case, neither the statute itself, nor any of the previous cases npion it, were referred to. 
In the case of Parker v. Mitchell, 11 A. 4d E. 788, (39 Eng. Com. Law Reps;) where, in 
order to establiah a right under the second section of the statute, the defendant gave evi- 
dence of user for a period of fifty yeara irom the commencement of the auit, and ao down- 
wards until within four or five years of such commenoement, Coleridge, J., held the pleas 
not supported, and that there waa no caae to go to the jury ; and this ruling was upheld by 
the Court in bana One of the most important esses on this subject Is that of Flight v. 
Thomaa, 1 1 A. &. E. 688, (39 Eng. Com. Law Repa.,) confirmed on error by the House of 
Lorda, 8 CI. dt Fin. SUl. That waa an action for obstructing lights; and at the trial an 
enjoyment was proved for nineteen yeara and 330 day a, when an obstruction took place 
within a year from which the action was broaght rarke, B, who tried the ease, having 
on this evidenoe directed a verdict for the plaintiff, thia ruling waa held correct In the 
argument before the Exch. Cliamb., (11 A. & E. 701, 39 Eng. C^ro.Law Repa.,) Tindal, 
C. J., aaya, ** There ia nothing in the word 'interruption* which neceaaarily confines its 
meaning to an obstruction in the middle or conrae of the enjoyment ; and no authority has 
been cited to ahew that an interruption for the laat three montha of the period of twenty 
yeara ia to be conaidered as different in itaelf, or in its legal consequences, ftom an inter- 
ruption of the aame duration in the middle of the twenty yeara. It must undoubtedly be 
admitted, that there are difficultiea attending the act, whichever way it be conatrued. If 
oonatrued in favour of the plaintiff below, it follows that an enjoyment for nineteen years 
and a fraction will establish the right, provided the sction be brought before the mter- 
ruption has continued for the fiiU period of a year. If decided in favour of the defendanle 
below, then we must hold an obstruction for less thsn s year to be an interruption. Upon 
the whole, we adhere best to the establiehed rule for the mterpretation of acta of the Legis- 
lature, that, where it ia poasible, foil sense and meaning muat be given to every clauae of 
the act, when we hold that the obatruetion in thia case waa no interruption within the 
meaning of the act, and, conaeouently, that the actual enjoyment of the uae of the right 
eontinued for the full period or twenty yeara, without interruption.** In the recent caae 
of Carr v. Foster, 3 GUle Sl Dav. 753, the plaintiff, in proof of a claim of common in res- 
pect of a farm, proved an exerciae by former tenants commencing more than thirty years 
before action brought About twenty yeais previous there had bcMi a oesser, daring which 
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r *124-5 1 ^^^^ immemorial, such general allegation ^shall still be 
*- ' ^ deemed sufficient; and if the same shall i)e denied, all Ad 

every the matters in this act ^mentioned and provided, which shall 
be applicable to the case, shall be admissible in evidence to sustain or 
r •126 1 *^^^"^ ^^^^ allegation ; and that in all pleadings to actions 
^ •'of trespass, and in all other pleadings wherein, before the 

passing of this act, it would have been necessary to allege the right 
to have existed from time immemorial, it shall be sufficient to allege 
the enjoyment thereof as of right by the occupiers of the tenement m 
respect whereof the same is claimed, for and during such of the 
periods mentioned in this act as may be applicable to the case, and 
^without claiming in the name or right of tne owner of the fee, as is 
now usually done ; and if the other party shall intend to rely on any 
proviso, exception, incapacity, disability, contract, agreement, or other 
matter hereinbefore mentioned, or on any cause or matter of fact, or 
of lawt not inconsistent with the simple fact of enjoyment, the same 
shall be specially alleged and set fortn iq answer to the allegation of 
the party claiminjz, and shall not be received in evidence on any general 
traverse or denial of such allegation." («) 

r ^127 1 *^c^ ^* **^^ ^^^ several cases mentioned in and. 
L -I provided for by this act, no presumption shall be allowed 

or made in favour or support of any claim, upon proof of the exercise 
or enjoyment of the right or matter claimed for any less period of 

the landlord hionelf was io pooassion, who had no oommonable cattle: the oaer waa 
afterwards resumed bv the tenants, and continaed down to the time of the bringing of the 
action. On this evidence it was obiected, that there was a gap in the title; bat Lord 
Denman left it to the jurj to say, wncther the right bad been subtantiatty enjoyed for the 
period of thirty years ; and this ruling was upheld by the Court in banc. Lord Denman, 
in giving his judgment, there says, **• I think the period of thirty years was made out. 
There most be some interval in the actual enjoyment of almost every right In such 
eases, I think it must be for the jury to say whether there has been substantially the 
raquisile enjoyment It is contended^ that intermission for so long a time as a year, at all 
eventSi will vitiate the claim. But the word in the statute is * interruption,* not * intermin. 
aion.' An interroiaaion may be explained. Surely, as a matter of proo^ you nuy inler 
Ihim the enjoyment both before and after the user, that the right was enjoyed throughout 
the foil period.** And Patteson, J., adds, ** The statute says nothing as to immediate user, 
and it muat be for the jury to say whether such user has been had. The cesser for a long 
period may be very good evidence, nnleas it is explained, that a party had not the right 
claimed, and knew be had it not, but that is another matter.** 

(«) See, on the subject of this section, the First Report of the Real Property Coramia. 
sioners, p. 5:2 ; and it should also be remembered that the statute itaelf was framed previ- 
OQsly to the General Rules of H. T., 4 Will. 4, by which the efieet of the general issue waa 
BO much limited. We have seen in the note to the preceding section that unity of posaes- 
aion, during any portion of the time required by the earlier aections of this act for confirming 
a right, puts an end to the claim ; and it has accordingly been held that such unity of 
possession need not be replied specisUy under this section, but may be given in evidence 
under a traverie of the enjoyment, for iu effect is to negative the enjoyment (Onley t. 
Gardiner, 4 M. & W. 496 ; Clayton v. Corby, d G. & Dav. 174 ; England v. Wall, IOM.Sl 
W. 699.) So, where the enjoyment has been under a license covermg the whole period, it 
amst be pleaded specially under tbia sertion ; but where it is only for a portion of the time. 
it may be given in evidence under a traverse of the enjoyment; (Monmouthshire Canal 
Company v. Hereford, 1 C, M. & R. 614; Tickle v. Brown, 4 A. & E. 369, (31 Eng. Com. 
Law Repa.;) Dcaaley v. Clarke, 2 Ring. N. C. 705, (29 Eng. Com. Law Reps.;) Clay t. 
Shackeray, 3 M. & Rob. 344 ;) for eaeh aaking leave breaks the continuity of the enjoy, 
ment, and amoonta to an admisaion that at the time of asking the asker had no right 
(Sbelford*B RmI Property Acts, 18.) See further, on the construction of this section, the 
oaaca of Kinkich v. Neville, 6 M. &, W. 795; Colcheatar v. Roberta, 4 M. dt W. 769 ; WeU 
oome V. Upton, 5 JhL dt W. 39a 
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time or number of years than for such period or number mentioned 
in this act, as may be a[^licable to the case and to the nature of the 
claim."(t;) .; 

•Sect 7. "The time during which any person, other- r ^jog i 
wise capable pf resisting any claim to any of the matters ^ J 

before mentioned, shall have been or shall be an infant, idiot, non 
compos mentis, feme covert, or tenant for life, or during which any 
action or suit shall have been pending, and which shall have been 
diligently prosecuted until abated by the death of any party or parties 
thereto, shall be excluded in the computation of the periods herein 
before mentioned, except only in cases *where the right r ^.ng <■ 
or claim is hereby declared to be absolute and indefea- ^ ^ 

8ible."(a:) 

(o) This gectbn prohibits any preramption, in favoor of any of the oltims roeotiooed io 
the oUier sections of Uie act, being mode from any period of enjoyment less than the periods 
provided for by those sections respectively, and seems to have been introdoced In conse- 
qnence of the cases of Gotlerell ▼. Griffiths (4 Enp. 69) and others, in which possession and 
oaer for less than twenty years was held snflSotent to raise the presumption of a ;rant, 
license, &c. Great care roost, however, be tal^en not to misunderstand this section. Thfl 
word presitmjrfton is used in it in the secondary sense of ar<{/2ci0/ presumption, or presump. 
tion which, unsupported by any other evidence, shifls the burden of proof; and the meaning 
of the section is, that no inference shall be drawn from tho wiwpported fact of an enjoy- 
ment for less than thirty or twenty years, &.O., as the case may be. fiot it was not intended 
to divest enjoyment for a shorter period of its le|^itimate weight ss evidence, or to preclude 
a jary Irom taking the possession into consideration, with other eireumstaneee^ as evidence 
of a grant, which they may still find to have been made, if they are satisfied that it was 
made in point of fact (Bright v. Walker, 1 C, M. 6l R. 3^) Wo have seen, in a former 
partof this work, that, although pnesumptiooes leviores are not entitled to any weight when 
standing alone, the concurrence of several of them msy constitute proof of the most con- 
▼incing kind. (Part 1, c 3, act 34.) Again, in the case which has been already referred 
to, of Carr v. Foster, 2 Gale Sl D. 753, which was a traverse of the exercise of a rifht of 
oommon of pasture, as appurtenant to a messuage, for thirty years, under the first section of 
the act, it appeared in evidence, that, for more than thirty years befbre the commencement 
of the action, the right had been exercised by other tenants of tho premises in question, and 
that about twenty years before action brought, there had been a oesser for about two years, 
doring which the landlord himself was in possession, who had no commonable cattle; snb> 
•oquently to which the user was resumed, and continued down to the time of bringing the 
action. On this statement of facts, it was held, by the Court of Queen*s Bench, that the 
non user was not an interruption within this statute, and that it was correctly left Io the 
jury to say whether the right had been subtantially enjoyed for the full period of thirty 
years. Patteaon, J., in delivering his judgment, says, '*I think in this case there is no 
difficulty in construing the act The interruption spoken of in the first section is clearlpr 
ao obstmction by other persons, and not a mere intermission by the claimant This is 
clear firom the fourth section, which speaks of the claimant * acquiescing* in the interrup. 
tion. The case of the defendants does not seem to be put so much upon an alleged inter* 
ruption, but rather upon the sixth section, which says that no presumption shall be allowed 
in favour of a claim, upon proof of enjoyment for a lees period than the act has specified. 
But is any such presumption necessary to support the claim in this case? The fourth sec- 
tion provides that there must not be a cesser of enjoyment, at the end of the period, but 
that it must be proved; for it says that the period must be * next before' the action; and 
the sixth section seems intended to provide tJiat there shall be no presumption as to tho 
eommeneement of the period. Formerly you presumed antecedent enjoyment; now that is 
not to be done. But the statute says nothing as to intermediate user, and it must be for the 
jnry to say whether such user has been had. I think the sixth section applies to exclude 
the presumption of antecedent enjoyment only." 

(x) In an action of trespass, the defendant pleaded a justificatbn mider a profit k pren- 
dre, alleged to have been enjoyed for thirty years next before the commencement of tho 
suit ; to which the plaintiff replied, that a life estate existed during twenty-seven years of 
the period of thirty years mentioned in the plea; to which the defendant rejoined, that tho 
life estate did not continue during any partof the said period of thirty years :— Held, that, 
under this issue, the defendant was entitled by the present section to exclude the life esCata 
altogether in the oompotation of the time, and that the issue ought to be fbood in hb fiivoor. 
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Sect 8. ** When any land or water, apon» over, or from which anv 
such way or other ' conveoient' watercourse, or use of water, shall 
have been, or shall be, enjoyed or derived, hath been or shall be held 
under or by virtue of any term of life, or any term of years, exceed- 
inj; three years from the granting thereof, the time of the enjoyment 
or any such way or other matter, as herein last before mentioned, 
during the continuance of such term, shall be excluded in the compu- 
tation of the said period of forty years, in case the claim shall, witnin 
three years next after the end or sooner determination of such term* 
be resisted by any person entitled to any reversion expectant on the 
determination thereof/*(y) 

r *130 1 *§ 99. The cases on this important act of parliament 
*- ^ have been already referred to in the notes on its several 

sections, but there is one point connected with it which requires par- 
ticular notice ; namely, that the earlier sections of the statute, being 
in the affirmative, have been held not to take away the common law, 
or prevent a party pleading a prescriptive claim, or claim by lost 
grant, in the same manner as he might have done before the act had 
passed.(z) In a word, those provisions of the act were intended to 
give additional facilities to parties, and not deprive them of any rights 
to which they were previously entitled. But, in order to entitle a 
party to the lienefit ot the statute, he must plead it,(a) and the mode of 
proof is affected by the sixth section, which is in the negative, and 
prohibits any presumption being made from a period of enjoyment 
shorter than those given in the previous 8ections.(o) 

§ 100. We have seen that 'Mithes, rents, and service'* are excepted 
out of the 2 & 8 Will 4, c. 71. The two former are provided for by 
r ^jgj 1 3 & 4 Will. 4, c. 27, and ♦the latter by 2 & 3 Will, 4, c. 
I- -I 100, which, in its first section, enacts, that '* all prescrip- 

tions, and claims, of or for any modus decimandi, or of or to any 
exemption from or discharge of tithes, by composition, real or other- 
wise, shall, in cases where the render of tithes in kind shall be here- 
on proof of an enjuyment of twenty-five years before, and firt years after, the life estate. 
(Qayton t. Corbv, 9 6. & Dav. 174.) See farther, on the constraction of this section, tho 
eases abeady re&rred to, of Bright v. Waliier, 1 C, M. & R.311, and Wrifht ?. Willianm, 
1 M. & W. 77. 

(y) This section most be read in conjunction with these<iond. While the second renders 
indefeasible the rights therein mentioned if enjoyed ibr forty vears without interruption, 
the present section exempts from the computation of that time the period durin^r which th« 
servient tenement is held by a tenant for lifo, or lessee for less than three years, in case tb« 
daim be resisted by the reversioner within three years after the determination of the par- 
ticular statute. (See Bright v. Walker, I C, M. & R. 21 1.) It will, however, be observed, 
that, while the second section speaks of** ways or other easements, water-courses, or use of 
water,** the eighth uses the words ** ways or other eonoenient watercourse, or use of water;** 
and it is hardly possible that the Legislature could have intended to protect the reversioner 
in case of ways, watercourses, and use of water only, and not in the case of easements gen* 
•rally. Two suppositions have been advanced to explain this apparent inconsistency ; one, 
that the word ** convenient** has crept €ito this section by mistake, instead of ** easement ;** 
and the other, that ** convenient** is a misprint for ** convenience,** a word used in some old 
books as synonymous with easement (Gale &. Whatley on Easements, p. 104.) 

{K) Onlev V. Gardiner, 4 M. d& W. 496 ; Welcome v. Upton. .5 M. & W. 396 ; Blewett 
?. Tregonnmg, 3 A. & E. 554, (30 Bug. Com. Law Reps.;) Gale &, Whatley oo Easements, 
p. 98. 

(a) Welcome v. Upton, 5 M. & W. 398. It is common in practice to state (he claim 
differently in difTerent counts or pleas ; in some relying on the common law, and in others 
on the statute. (See Wilkinson v. Proud, 11 M. 4d W. 33, &c) 

{h) See the obMmtiaw and caaei on that section, supra, art 98, n. (a). 
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after demanded by our lord the king, his hdrg or successors, or by 
any duke of Cornwall, or by any lay person, not being a corporation 
sole, or by any body corporate of many, whether temporal or spiritual^ 
be sustained and l>e deemed good and valid in law, upon evidence 
showing, in case of claim of a modus decimandi, the payment or reo^ 
der of such modus; and in cases of claim to exemption or discharge, 
showing the enjoyment of the land without payment or render of tittesy 
money, or other matter in lieu thereof, for the full period of thirty 
years next before the time of such demand, unless in the case of claim! 
of a modus decimandi, the actual payment or render of tithes in kind^ 
or of money, or other thing diflering in amount, quality or quantity 
from the modus claimed, or in case of claim to exemption or dischargOi 
the render or payment of tithes, or of money or ottier matter in lieu 
thereof, shall be shown to have taken place at some time prior to 
such thirty years, or it shall be proved tnat such payment or render of 
modus was made, or enjovment had, by some consent or agreement 
expressly made or given for that purpose, by deed or writing ; and if 
such proof in support of the claim shall be extended to the full period 
of sixty years next before the time of such demand, in such cases the 
claim shall be deemed absolute and indefeasible, unless it diall be 
proved that such payment or render of modus was made, or enjoy* 
ment had, by some consent or agreement expresslv made r ^| «o ^ 
*or given for that purpose by deed or writing ; and where ^ ■' 

the render of tithes m kind shall be demanded by any archbishop, 
bishop, dean, prebendary, parson, vicar, master of hospital, or other 
corporation sole, whether spiritual or temporal, then every such pre- 
scription or claim shall be valid and indefeasible, upon evidence show- 
ing such payment or render of modus made or enjoyment had as is 
hereinbefore mentioned, applicable to the nature of the claim, for and 
during the whole time that two persons in succession shall have held 
the office or benefice in respect whereof such render of tithes in kind 
shall be claimed, and for not less than three years after the appoint- 
ment and institution or induction of a third person thereto : Provided 
always, that if the whole time of the holding of such two persons shall 
be less than sixty years, then it shall be necessary to show such pay- 
ment or render of modus made or enjoyment had, (as the case may 
be,) not only during the whole of such time, but also during such fur- 
ther number of years, either before or after such time, or partly before 
and partly after, as shall, with such time, be sufficient to make up the 
full period of sixty years, and also for and during the further period 
of three years after the appointment and institution or induction of a 
third person to the same office or benefice, unless it shall be proved 
that such payment or render of modus was made, or enjoyment had, 
by some consent or agreement expressly made or given for that pur- 
pose by deed or writing." By sect 8, " In the several cases men-* 
tioned in and provided for by this act, no presumption shall be allowed 
or made in favour or support of any claim upon proof of the exercise 
or enjoyment of the right or matter claimed for any^iess period of 
time or number of *years, than for such period or number r ^.03 1 
mentioned in this act as may be applicable to the case, ^ ^ 

and to the nature of the claim."(c) 

(c) There are fcverd oUier proTiaioiw and ezoeptUnie in Uiia atatato whiok are not inaerted, 
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§ 101. We now proceed, in the second place, to consider the pre- 
sumptions made from user of other incorporeal rights, which are 
neither prescriptive nor coming within the statutes already referred 
to. Amongst the foremost of these may be ranked the presumption 
of the dedication of highways to the public. ** A road,'* says Little^ 
dale, J., in the case of R. v. Mellor,(i) " becomes public by reason of 
a dedication of the right of passage to the public by the owner of the 
soil, and of an acceptance of the right by the public." A dedication by 
the owner is insufficient without an acceptance on the part of the' pub- 
lic«(e) Now, the fact of dedication may either be proved directly, or 
inferred from circumstances,(/) among the foremost of which is that of 
permissive user on the part of the public. If a man open his land so that 
the public pass over it continually, the public, after a user of a very few 
years will acquire a right of way,(g^) unless some act be done by the 
r y, 9^ 1 owner to show *that he had only intended to give a license 
^ •'to pass over the land, and not to dedicate a right of way 

to the pubIic.(A) Among acts of this kind may be reckoned the 
putting up a bar, or excluding, by positive prohibition, persons from 
passing.(t) The common course is said to be by shutting up the 

Eassage for one day in each year.(A) Where no acts of this nature 
ave been done, there is no fixed rule as to the length of possession 
sufficient, when unaccompanied by other circumstances, to constitute 
presumptive evidence of a dedication; but unquestionably a much 
shorter time will be sufficient, than would be required to raise the pre- 
sumption of a grant among private individuals.(/) In the case of The 
Rugby Charity v. Mereweather,(m) Lord Kenyon says, that, " in a 
great case which was much contested, six years* was held sufficient;*' 
and where the existence of a highway would be beneficial to the 
owner of the soil, a dedication has been presumed from a user of four 
or five years.(n) But in all cases the animus or intention of the 
owner of the soil in doing the act, or permitting the passage, must be 
taken into consideration. ** In order," says Parke, B., in the recent 
case of Poole v. Huskinson,(o) '* to constitute a valid dedication to the 

u the praeticaJ operation of the subjeet of the presumptiTe eTideoce of evemptioo from 
tithe hu been almoet pat an end to by the Tithe Commutation Act, 6 & 7 Will. 4, c 71, 
and the aubseqaent acts 3 & 3 Vict c 62, 3 & 4 Vict. c. 15, and 4 Al 5 Vict e. 36. See 
the cases collected in Shelford^s Tithe Commatation Acts, and also the cases of Salkeld ▼. 
Johnston, 1 Hare, 196; Fellowes v. Clay, 7 Jurist, 343 ; and the Dean and Chapter of Ely 
T. Bliss, 6 Jurist, 496. 

{d) i B. & Ad. 37, (20 Env. Com. Law Reps.) 

(f) R. V. Mellor, 1 E dt Ad. 37, (20 Eng. Com. Law Reps.;) R. t. Benedict, 4 B. & A. 
447, (6 Eng. Com. Law Reps.) 

( / ) R. V. Wright, 3 B. & Ad. 681,(23 Eng. Com. Law Reps.;) Surrey Canal Company 
T. Hall, 1 M. &. Gr. 392 ; R. v. Benedict, 4 E <fc A. 447, (6 Eng. Com. Law Reps.) 

(g) Shelford's Real Property Acto, p. 55, 4th ed.; per Patteson, J., in The British 
Museum t. Fmnis, 5 C. & P. 465, (34 Eng. Com. Law Reps. ;) Lade t. Shepherd, 2 Str. 
1004. (A) B^rradough v. Johnson, 8 Ad. & E. 99, (35 Eng. Com Law Reps.) 

(t) R. T. Uoyd, 1 Camp. 260 ; RoberU v. Karr, id. 262, n. ; LeUibridge v. Winter, id. 
S63,n. 

{k) Per Patteson, J., in The British Museum v. Finnis, 5 C. d& P. 465, (24 Eng. Com. 
Law Reps.) But the keeping a gate across a road is not eonelu$iv€ evidence against its 
being a public way, for it may have been granted with the reservation of keeping a gate in 
Older to prevent catUe straying. (Davies v. Stephens, 7 C. & P. 570, 32 Eng. Com. Law 
Reps.) (I) Shel(brd*s Real Property Acts, p. 55. 

(m) 11 East, 376, n. (n) Jarris v. Dean, 3 Bing. 447, (13 £ng. Com Law Reps.) 

(0) UM.4&W.83a 
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public of a higiiway by the owner of the soil, it is clearly settled, that 
there must be an iniention to dedicate — ^there *rouftt be an ■- ^. a- -* 
animus dedicandU of which the user by the public is eri- ^ J 

dence^ and no more ; and a single act of interruption by the owner is 
of much more weight, upon a question of intention* than many acts of 
enjoyment." And the animus, or intention, is to be determined by 
the yiry.ip) ** A man/* says Littledale, J., in Barraclough v. John- 
8on,(g) <' may say that he does not mean to dedicate a way to the 
public, and yet, if he had allowed them to pass every day for a length 
of time, his declaration alone would not be regarded ; but it would be 
for the jury to say whether he had intended to dedicate or not The 
facts may warrant them in believing that the way was dedicated, 
though he has said that he did not so intend : and it his intention be 
insisted upon, it may be answered that he should have shown it by 
putting up a gate or by some other act." 

§ 102. But the dedication of a highway to the public must be the 
act, or at least with the consent of the (\wner of the fee ; the act or 
assent of the tenant for any less interest will not suffice.(r) Thus, in 
Wood V. yeal,(«) where a way over the plaintiff's premises had been 
used as a public way so far back as living memory could go, and had 
been lighted, paved, and watched, as a public street of a city, and 
enumerated as such in an act of parliament ; but it appeared in evi- 
dence that t^e premises had been leased in 1710 for a term of 00 
years, and in 1820, two years after the expiration of the lease, the 
plaintiff, who had been living in the neighbourhood for twenty-four 
years, erected a fence to stop up the way ; Lord Tenterden left it to 
the jury to say whether they thought ^there had been any r ^.^ ^ 
dedication to the public. previously to 1710; if not, there ^ ^ 

could be no dedication to the public, e:^cept by the owner of the fee ; 
and that the permission by tne tenants for 00 years wonld not bind 
the landlord ; and this ruling was confirmed by the court in banc. 
But the assent of the owner of the inheritance may be inferred from 
circumstances. Thus, in Davies v. Stephens,(0 where there had 
been a user for between thirty and forty years, during which time 
the land had been in the possession of tenants. Lord Denman told 
the jury, that, although the submission of the tenants to that user could 
not bind the owner of the land without proof of his also being aware 
of it, still, if they thought those acts of user had gone on for a great 
length of time, they might presume that the owner had been made 
aware of them. So, in R. v. Barr,(ii) Lord Ellenborough says, " after 
a long lapse of time, and a frequent change of tenants, from the noto- 
rious and uninterrupted use of a way by the public, I should presume 
that the landlord had notice of the way beins used, and that it was so 
used with his concurrence." In that case, however, the user by the 
public extended over a period of more than fifty years, and there was 

{p) Barradoagh v. Johnton, 8 Ad. & E. 99, (35 Rng. Com. Law Repa.;) Surrey Canal 
Company ?. Hall, I M. & Gr. S99, (39 Eng. Com. Law Repa.) 

(f) 8 Ad. dt E. 105, (35 Eng, Com. Law Repa.) 

(r) Baxter v. Taylor, 1 N. 6p Mao. 13, (28 Eng. Com. Law Repa. ;) R. t. Bliaa, 7 Ad. & 
E. 550, (34 Eog. Com. Law Repa.) 

{•) SB.SL A. 454, (7 Eng. Com. Law Repa.) 

{t)1C.&, P. 670, (33 Eng. Com. Law Repa.) (v) 4 Camp. le. 
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eddenoe to show that the landlord's aleward had notice of the user. 
In the more recent case, however, of Jarvis v. Dean,(x) it appeared 
that the public had been id the habit for four or five years of pessinff 
up and aown an unfinished street, leading to some fields in which 
houses were built, and communicating with a public road on the 
other side, and that, although the new street was neither paved nor 
T «1S7 1 ^'sl^^^d' ^® inhabitants had paid hii^hway rates and 
I -I ^paving taxes. On this evidence, Best, C. J. told the jur^« 

that U they thouffht the street had been used for years as a public 
thoroughfare, wiA the ai$etU ofihemtmersof the moU, they might pre- 
sume a dedication ; and the jury having found accordingly, tSe court 
refused a new trial 

§ 103. Upon the whole, the public are favoured in questions of this 
nature ; and it is said, that, when a road has once hem a king's high* 
way, no lapse of time or cessation of user will deprive the public of 
the right ot passage whenever they please to resume it(y) 

§ 104. The next subject calling for attention here is the presumption 
of the surrender or extinguishment of incorporeal rights by non-user. 
This is altc^ether unaffected by the prescription acts,(z) and the gene- 
Tal principles are thus stated by Lord Tenterden in Doed. Putland v. 
Hilden (a) ^ The long enjoyment of a right of way by A. to his house 
or dose, over the land of b*, which is a prejudice to the land, may 
roost reasonably be account for, by supposing a grant of such right 
by the owner of the land ; and if such a right appear to have existed 
in ancient times, a long forbearance to exercise it, which must be 
inconvenient and prejudicial to the owner of the house or close, may 
most reasonably be accounted for by supposing a release of the right* 
In the first class of cases, a £raR< of the iu|pt, and in the latter a 
release of it, is presumed." The cases on this subject are not, how- 
ever numerous, and the length of time necessary to raise presumptions 
of this nature cannot be considered as ciearlv settled. It is undoubt- 
^y much influenced by the nature of the claim and accompanyinj^ 
T *188 1 *^ifcumstances. In the case of Eldridge v. Knott,(fr) it 
1- -I was held that refusal to pay a quit-rent, of very small 

amount, followed by non-payment for tnirty-four years, was no ground 
for presuming a release or extinguishment of the rent ; Aston, J*, 
observing, ^ A presumption from mere length of time, which is to 
jupport a right, is very different from a presumption to defeat a right : 
here the presumption is to defeat the right of tne lord to a small pay- 
ment of half a crown within the fifty years limited by the statute ; 
4uid therefore, upon mere length of time, unaccompanied with other 
circumstances, such limitation ought not to be altered and another set 
op. Besides, in this case, there is reason to say, that a different foun* 
dation of refusal than that wUch it is contended should be presumed 
appears : which is, that the tenant had defeated the lord in a lawsuit 
depending between them." But in the subsequent case of Simpson v. 
6utteridge,(c) where two fee farm rents were created by letters-patent 

(s) 3 Biiif».447, (13 Eng, Com. Law Rm.) See R. ▼. Hadaoo, 9 SU. 909, ud Harper 
V. CharkawDith, 4S,SlC. 574, (10 Eng, Com. Law RefM.) 
(y) Per Gibba, J^ in R. v. St. Jamea, Taanton, 3 Seiw. N. P. 1363, 9th od. 
ix) Gale dt Whatlej on fiaaemenU, p. 364. (•) 9 a dt Aid. 701. 

(&) Cowp^ 914. (() 1 ICadd. 000. 
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of King James L. and it 'was shown that no notice was taken of the 
-claim from 17U6 to 1810» and there was no proof of any claim in 
respect of them having been made previously to 1706, it vras held 
that an extinction might be presumed. 

§ 105. With respect to the presumed extinguishment of easements 
from cessation of enjoyment, the following principles are laid down 
by Messrs. Gale and Whatley :((i) *' Though the taw regards with 
less favour the acquisition and preservation of these accessorial rights 
than of those which are naturally incident to property, and therefore 
does not require the same amount of proof of the extinction as of the 
original establishment of the right, yet, as an easement, when once 
created, is ^perpetual in its nature, beinff attached to the r ^« ng ^ 
inheritance, and passing with it, it should seem that some ^ -I 

acquiescence on the part of the owner of the inheritance must be 
necessary to give validity to an act of abandonhient If any altera- 
tion be made in the disposition of the dominant tenement, an altera'- 
tion of a permanent nature etincingan intention cf ceasing to take the 
particular bene/itf the right to the easement is of course ptU an end to*** 
Now easements are divided into continuous and intermittent,(e) the 
former being those of which the enjoyment is or may be continual, 
without the necessity of any actual interference by man, as water- 
spouts, the right to air, lieht, &c. ; and the latter beinff those of an 
opposite description, sucn as rights of way, &c. With respect to 
continuous easements, the correct inference from the cases seems to 
be, that there is no time fixed by law during which the cessation of 
enjoyment must continue, in order to raise the presumption of an 
abandonment ; but it is a question for the jury to take all the circum- 
stances of the case into their consideration, in order to see if there 
has been an intention to renounce the right ;(/) and the fact of altera- 
tion of the dominant ^tenement is said to be primA facie ^ ^iaq i 
evidence of such intention. (j^) Neither, as it seems, is it *- J 

requisite that the owner of the servient should have done any act after 
the change to assert the freedom of his tenement from the ease- 
nient,(A) although such an act unopposed by the owner of the domin- 
ant tenement would be very strong, if not conclusive, evidence in 
favour of the extinguishment.(i) 

§ 100. With respect to easements of the intermittent kind, there are 
some expressions to be found in the books strongly favouring the 
notion, that, in order to raise the presumption of extinguishment from 

(d) Gale and Whatley on EaeemeDta, pp. 359, 354, 355. 

(«) Gale and Wbatlev, p. 1& 

(/) Id. 360, citing Moore t. Rawion, 3 B. & C. 333, (10 Eng. Com. Law Repa.), and Lig. 
ffioa Y. Inge, 7 Bing. 693, (20 Eng. Com. Law Repa.) In Moore v. Rawaon, 3 a & C. 
341, (10 Eng. Com. liaw Repe.), Littledale, J., aaya, ** I think, that, if a party does any act 
to ihew that he abandona hia right to the benefit of light and air which he once had, he may 
loae bia right in a much leaa period than twenty ycara. If a man pulh down a hooae, and 
doea not male any uae of the land for two or three yeara, or oonyerta it into tillage, I think 
be mav be taken to have abandoned all intention of rebailding the boote, and, conaeqncntiy, 
that hia right to the light baa ccaaed. In thia caae I think that the owner of the plainti(F*a 
premiaea abandoned hia rigfota to the ancient lights, by erecting a blank wall inatead of that 
in which the ancient windpwa were ; for he then indieated an intention never to reaome that 
enjoyment of the light which be once had,*' See tliat caae generally, and Lawrence v. 
Oboe, 3 Camp. 514. 

ig) Gale and Whatky, p. 360. (A) Id.360. (I) Id.368. 
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non-user alone, it must have reached the full period of twenty yearsi(i) 
in analogy to the Statute of Limitations, and the rule established res- 
pecting title by lost grant ;(/) and it is said to have been expressly held 
in America, that a right of way is not lost by a non-user for less than 
twenty years.(m) It certainly seems clear that slight intermittence of 
the user, or slight alterations in the mode of enjoyment, will not be 
sufficient to destroy the right when circumstances do not show any 
intention of relinquishing it ;(n) but then, on the other hand, a much 
shorter period than twenty years, when it is accompanied by circum* 
r •Ml 1 ^^^1^^®^ B^^^ ^^ disclaimer or other ^indication of inten- 
I- J tion to abandon the right, will be amply sufficient to raise 

the presumption of extinguishment(o) 

ihy Gale aod WhatJe/, 378, 379, 380, citing Doe d. PaUand ▼. Hilder, 9 R db A. 791, 

EiT Lord Tcnterden; Moore t. Rowaon, 3 B. & C. 339, (10 Eng, Com. Law Repa.) per 
itUedale, J. ; and Holmea ?. Backiey, I Eq. Ca. Abr. 27. 
(1) See Bopra, art 88. 

(m) Gale and WhaUey, 380, etUng Emervon t. Wiley, 10 Pickering R. 210. 
(fi) Gale and Wfaotley, 380 ; citing Payne ?. Shedden, 1 M. db Rolx 382; Hall y. Swift, 
6 Scott, 167 ; 4 Bing. N. C, (33 Eng. Com. Law Repa.) cited anpra, art 90, and art 98. 

(•) Gale and Whatley, 381 ; Nortmry ▼. Meade, 3 filigb. 341, 942; Harne ▼. Kogera, 3 
Blighn N. S^ 447. The following obaervationa are taken from The Law of Eaaemonta, by 
Meaara. Gale and WhaUey, pp. 385 et aeq. "* The Preecription Act (2 db 3 WiU. 4, c 71, a. 
4) enacta, that * an interropUoo which ahall be acqoieaced in for a year after the party claim, 
ing aoch right ahall have bad notice of the interruption, and of tbe aothority nnder which 
the aanie ia made, ahall present a right being acquired.* The atatate containa a aimilar 
proviaion, applying in terma to the extinction of an eaaement already acquired, wheUier by 
expreaa grant, or by preecription only; bat it would be a great anomaly if any leaa inter* 
roption could eztinguiah a right than that required to break the continuity of enjoyment in 
acquiring one. • There ia, however, no caae in which the construction of thia act haa come 
in question, which decidea, that, auppoaing the ri^ht to have been once eatablished, any aoch 
interruption would be aufficient to defeat it ; but it aeema, that, by a probably unintentional 
consequence of the enactment, wherever an eaaemCnt ia claimed by preacription only, how* 
ever long the period during which it may have been enjoyed, and altboogh, trom ita poaitioo, 
it may have been coeval with tbe very land to which ft ia attached, a amgle inatance of in- 
terruption as defined by the statute will be sufficient to defeat it ; at all events, unless tha 
right has been established by some previous action. Tlie statute, aa has .been already men. 
tinned, enacta, that the respective periods, the evidence of enjoyment during whtoh shall 
confer an easement, * shall be taken to be those next before some suitor action, wherein the 
claim or matter to which such period may relate shall have been brought into question.* 
If this proviaion ia to be taken atrictly, if the plaintiff has acquiesced in a year's interrnptioii 
during the period requisite to confer the easement immediately preceding the bringing an 
action, his right is gone. Thus, for instance, if the right to have a stream run on in ila aocoa* 
tomed course be an easement, it b vested in the owners of the adjacent land by the simple 
fact of its having ao run on from time immemorial : and even if a manifest act of appropria* 
tion is requisite to confer a right of action for an interference with the stream, yet it ia 
clearly eatabliahed that a aingle act, however recent, is snffici^t ; and, upon that being 
done, the party haa a right to have the stream flow in its accnatomed coarse, unless an 
eaaement to divert it has been acquired by sonoe neigbbooring owner, which can only ba 
obtained in the same manner as any other easement Suppose, then, that before any mill 
has been establiahed on a atream, or any overt act of appropriation haa been exerciaed, one 
of tbe partiea on the banka of the stream erecta a mill, by which he materially interferes 
with the ordinary coorae of the atream, and he ia allowed to continue anch mill without 
interference during a year, tlmu^h all the other partiea intereated in the stream have been 
fully aware uf his proceedings ; if, afler that time, such parties on the stream, being deair- 
otts of availing themselves of the benefit of ita natural coarse, ahould bring an action, fbond- 
ing their right upon the continued courae of the stream during the requisite period next 
before the commencement of the suit, it appears they must' he defeated ; for, during that 
period, there has been * interruption for a year acquiesced in by them.* And this farther 
incidental consequence, at variance with the general principles of the law of easements, 
woald ariae, — that the party so interrupting and appropriating an ezoessive quantity of tlie 
atream for a year, without oppoaition, tkmtgh hi could net, Hrietly ipeaklngf oejtiirf lAe 
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*^ 107. So licenses may be presumed, and as a general r ^^ .» i 
rule, from a much shorter period than twenty years. (p) ^ ^ 

Thus, in the case of Doe d. Foley v. Wilson,(f ) where an inclosure 
had been made from the waste about twelve or thirteen years before 
action brought, and which was seen from time to time by the steward 
of the same lord of the manor, and there was no evidence of his hav- 
ing made any objection to it, it was held to have been properly left to 
; the jury to presume a license from the lord to inclose, and that the 
.defendant could not be treated as a trespasser without receiving notice 
to throw up the land again. So, in Ditcham v. Bond,(r) where, in 
answer to an action for breaking and entering the plaintiff's dwelling- 
house, the defendant pleaded leave and license, and shewed that the 
plaintiff kept a billiard-room in the house, where all persons were per- 
mitted to play at certain prices, and that he entered the house for the 
purpose of going to the billiard-room, it was held by *Lord r- ^. .^ ^ 
EUenborouffh at Nisi Frius that the plea was 8upported.(s) L ^ J 
§ 108. We next proceed to consider the numerous important pre- 
flrumptiona of facts, made in support of title or beneficial enjoyment. 
The general principle governing this subject is thus clearly stated by 

right, wtmld in fact obtain the potter to eonHnue oueh exeeeoive uoer ; (or there would be no 
boger any person in a sitaation to contest the lei^alily of his enjoyment, aa all those whose 
interest in ihe stream would otherwise have entiUod them to convplain of the diversion would 
- be precluded by havin^r acquiesced in the interruption ; nor could they acquire, by any sub- 
sequent enjoyment, a right to more water than the interruption had left This objection 
would apply equally whether they brought an action for the obstruction, or by their own 
act abated it : if tbey brought the action, they must prove the uninterrupted enjoyment as 
the foundation of their right to maintain it; if defendants in an action of trespass for the 
actual abatement, they must justify themselves by the same proof. Whether an overt act 
of appropriation (if such act be necessary in order to maintain an action for a diversion of 
the stream) be done before or afler the mterruptioo, is immaterial for this purpose, as the 
ri^ht which is affected by the interruption is altogether independent of such act of appro- 
pruitbn. It can scarcely be contended, that by the term * acquiescence' in the statute any 
affirmative act of assent is required, provided the party has had the requisite notice of the 
interruption. One anomalous consequence, if the above construction of the law be correct, 
would be, that the party interrupting would be fully aupplied with the means of defence 
against any action brought against him for the interruption ; yet, as the diversion would 
invest htm with no new rirht, he might be deprived of the benefit resulting from it without 
having any le|ral means of redress. In various classes of easements, the owner of the ser- 
vient has the full period required fbr their acquisitbn given him by law to consider what 
steps he shall take to preserve his own rights; but, in this case, a sinfirle year alone is al- 
lowed htm. It is true, that, in the case ofwindows, fi>r instance, the rights which the owner 
of the servient tenement seeks to protect are the common law rights of property, whereas 
fine right to a watercourse is an easement ; but the right to water flowing in an ancient 
channel must frequently be of as high antiquity, and is often of quite as much value, as any 
other right of property : it differs, aa has been already remarked, from most other ease, 
ments, in being so necessarily attached to the inheritance as to approximate in its qualities 
to the ordinary rights of property. It may not be unimportant to remark, that if, at the 
time of the decision of Mason v. Hill, (3 B. & Ad. 304; 23 Eng.Com.Law Reps.) ; 5 B. Jli 
Ad. I, 37 Eng. Com. Law Reps.) the statute had been in force, and the conclusions above 
given are correctly deduced from it, that case must have been decided in favour of the de. 
&idant, who had interrupted the course of the stream for a period considerably exceeding 
a year, and, fbr an^ thing that appears to the contrary, without opposition of any kind on 
the part of the plamtiff, who was fully aware of the interruption.** 

( p) PhiL 6l Am. Ev. 478 ; Doe d. Earl of Dunraven v. Williams, 7 C. & P. 333, (89 
Eng. Com. Law Reps.) iq) 11 East, 56. 

(r) 3 Camp. 534. 

(•) See, also, the case of Goodtitle d. Parker v. Baldwin, 11 East, 488, where a license 
WIS presumed from the crown. On the subject of license to use easements, rights of way, 
dbc under the sUt 3 & 3 Will. 4, c. 71, vide supra, art 98, n.(t). 

Jamuart, 1845. — 7 
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Tindal, C. J., in Doe d. Hammond ▼. Cooke :(/) '< No case can be put 
in which any presumption (sembie, any artificial presumption) has 
been made, except where a title has been shewn by the party who 
calls for the presumption, good in substance, by wanting some col- 
lateral matter to make it complete in point of form. In such cases, 
where the possession is shewn to have been consistent with the fact 
directed to be presumed, and in such cases only, has it ever been 
allowed." Presumptions of this kind are entitled to additional weight, 
if the possession would otherwise be unlawful, or incapable of satisfac* 
tory explanation.(tt) On the other hand, the terms in which the pre- 
sumption will be brought under the notice of the jury are consider- 
ably influenced by the nature of the document or other matter to be 
presumed, the facility or difficulty of adducing more direct proof, and 
also by the right in question being one favoured or not by law.(2) 
§ 100. There is hardly a species of act or document, public or 

r *\4& 1 P^^^^^®» ^^^ ^^" "^^ ^ presumed in support *of posses- 
L -I sion. Even acts of parliament may be tnus presumed,(y) 

as also will grants from the crown,(2) lelters-patent,(a) writs of ad 
quod damnum and inquisitions thereon,(6) bye-laws of corporations,(c) 
fines and recoveries,((/) the enfranchisement of copyholds,(e) endow- 
ment of vicarages,(/) exemption from tithes,(g^) consent of ordinary 
to composition deeds,(A) &c. So, likewise, the disseverance of tithes 
by the requisite parties previous to the restraining 8tatutes,(i) copy- 
hold customs,(ft) admittance to,(/) and surrender of, copyholds,(m) 
and lawful executorship,(n) will be presutiied from lapse of time. So, 
r •MA 1 ^" ^"^ case, it was held that ^induction might be pre- 
L ^^^ J sumed from fifteen years' undisturbed possession ;(o) and 
where a chapel has existed from time immemorial, proof of the cele- 
bration of the rites of baptism, marriage, and burial is presumptive 

(t) 6 Bing. 179, (19 Eng. Com. Law Reps.) See, also, Greenleaf, L. E., art 46, p. 59 ; 
3 Stark. Ev. 935, 3rd ed. (u) Greenleaf« L. £., art 46, p* 51. 

(«) See the caaea collected infra. 

(y) Lopes ?. Andrew, 3 M. & Rjl 329, n. ; Eldrid^ v. Knott, Cowp. 315; Viacoontcas 
Staiibrd ▼. Lewellio, Skinn. 78. 

(X) Mayor of Hall v. Horner, Cowp. 102 ; Gibson t. Clark, 1 Jac Sl W. 159; Read t. 
BrookiDan,3T. R. 15a 

(a) Read ▼. Brookman, 3 T. R. 156 ; Pickering v. Stamford, 3 Vea. jao. 583. 

(A) R. V. Montague, 4 B. & C. 598, (10 Eng. Com. Law Rape.) 

(c) Caae of Corporationa, 4 Ca 78 a. 

{(f) Read v. Brookman, 3 T. R. 159, per Buller, J., citing Hawlden ▼. Bradnej, T^ 4 
Geo. 3, C P. See Doc d. Fenwick v. Reed, 5 B. & A. 333,4? ^"?- ^°'* ^^ Repa.) 

(e) Roe d. Jobniion ▼. Ireland, 11 Eaat, 380. ^ 

(/) Crimea v. Smith, 13 Ca 4; ParaoDa v. Bellamy, 3 £. & T. 833; Cope v. Bedford, 
Palm. 436 ; WoIIey ▼. Brownhill, MOIeL 317 ; Inman ▼. Whormby, 1 Y. &; J. 545 ; Ap- 
parley v. Gill, 1 C. & P. 316, (11 Eng. Com. Law Repf<.) On the subject of the endow- 
ment of chapela of ease, aee Dixon v. Metcalfe, 3 Eden, 360 ; Ambl. 538. 

(jf) Mead v. Norbury, 3 Price, 351, and the cases there cited ; Bay ley v. Drever, 1 A. Sl 
E. 449, (38 Eng. Com. Law Reps.) ; Roae t. Calland, 5 Vea. 18& It aeema that the pre- 
sumption cannot be made from non-payment of tilhea, unless accompanied by other circam- 
atanoea. 

(A) Sawbridge t. Benton, 3 Anat 373. In tliat case (here had been an acquiesoence of 
four centnriea. 

(t) Countess of Dartmouth t. Roberta, 16 Eaat, 834. 

(k) Doe d. Maaon v. Maaon, 3 Wils. 63. 

(Z) Watkina on Copyholda, 369, ed. 1797. See Rawlinson v. Grearea, 3 Bulst 337. 

(m) Knight ?. Adamson, 3 Freem. 106 ; Wilaon r. Allen, 1 Jac. 6u W. 630. 

(«) R. V. Bamaley, 1 M. Sl Seiw. 377. (o) Chapman t. Beard, 3 Anst 943. 
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evidence of consecration.(ii) So, the liability to repair fenees^f ) the 
right to land nets^r) the cfeath of remote ancestors without issue,(f) 
mesne assignments of Iea8eholds,(0 re-conveyances by feofiee to feof- 
for,(tf) and oy mortgagee to mortgagor,(j?) have in like manner been 
presumed. 

§ 110. It has been already mentioned that tlie practice of advising 
juries to make artificial presumptions was formerly carried too far,(y) 
and there are several modern cases in which the courts have refused 
to direct such to be made. In Doe d. Fen wick v. Reed»(z) it appeared, 
that, in 1752, an ancestor of the defendant had been put in possession 
of the lands in question as a creditor under a judgment against the 
then owner, which possession continued in the defendant and his family 
down to the time of the trial, in 1821. It appeared, also, that the title- 
deeds (which, however, also related to other lands) had continued in 
possession of the plaintifl^s family, and that moduses had been paid by 
them for several estates, including some of the property in r ^..^ •■ 
^question. On this evidence, Bayley, J., told the jury, that *• -' 

the real question for them to consider was, whether they believed that 
a conveyance to the defendant, or those underwhom he claimed, had 
actually taken place ; observing, that the loss of a deed of conveyance 
was less likely to take place than of a grant of right of way ; and that, 
during a portion of the period of the possession, during tne marriage 
of two parties under whom the plaintinf claimed, no conveyance could 
have been made, without levying a fine, which, being of record, might 
have been produced, if it had existed. The jury having found for the 
lessor of the plaintiflf, a new trial was moved for, on the ground of mis- 
direction ; but the whole Court of Qlueen's Bench concurred in refus- 
ing a rule. Lord Tenterden, in delivering his judgment, says, " I am 
clearly of opinion that the direction was according; to law. In cases 
where the original possession cannot be accounted for, and would be 
unlawful unless there had been a grant, the rule may perhaps be differ- 
ent. Here the original possession is accounted for, and is consistent 
with the fact of there having been, no conveyance. It may, indeed, 
have continued longer than is consistent with the original condition ; 
but it was surely a question for the jury to say whether that continu- 
ance was to be attributed to a want of care and attention on the part 
of the family, (under whom the plaintiff claims,) or to the fact of there 
having been a conveyance of the estate. As the defendant's ancestors 
had originally a lawful possession, I think it was incumbent on him to 

£*ve stronger evidence to warrant the jury in coming to a conclusion 
at there had been a conveyance.' As to the observations respecting 

( P) Mortey ▼. Hillcoat, 3 Bm^ N. S^ 50, (4 En;. Goro. Law Repi.) 

iq) Boyle ▼. Tsmlyn, 6 fi. & C. 339, (13 Eng. Com. Law Rep^.) 

(r) Gray y. Bond, 3 B. & fi. 6&7, (6 En;. Com. Law Repe ) 

(a) The Earl of Roaoomnft>n*8 Claim, 6 Cl. &, F. 131 ; Doe d. Oldham v. Wolley, 8 B. & 
C. 33, (15 En;. Com. Law Repe.) 

(f) Earl V. Baiter, 3 W. Bl. 1336 ; White ▼. Foljambe, 11 Vea. 350. 

(«) Tennj d. Whinnett t. Jooea, 3 M. & Scott, 473, (40 Eng. Com. Law Repe.) 

(jr) Cooke t. fiolUa, 3 S. &, Stn. 154. 

(tf) Doe d. Fenwick v. Reed, 5 B. dt A. 336, (7 En;. Com. Law Reps.) per Lord Ten. 
terden, C. J. ; Day t. WilKamt, 3 C. dt J. 460, per Barley, B. ; Eyans t. Bicknell, 6 Yea. 
Jan. 183, 184, per Lord Eldon, C. ; and aee supra, part I. e. 3, i 39. 

(«) 5 B. db A. 333, (7 En;. Com. Law Repa.) 
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r *148 1 ^ ^"^' ^^'' ' ^'"^ ^'^^ *ju<]ge ixiight properly tell the 
L ^ <■ jury» that, under such circumstanced, they would probably 

find a fine levied. In my opiniorif presumptions of grants and convey- 
ances have already gone too great lengths, and I am not disposed to 
extend them further."(a) In the case of Doe d. Howson v. Water- 
ton,(6) where copyhold premises were surrendered to a charitable use 
in 1743, but it did not appear that the provisions of the 9 Geo. 2, c. 
36, with respect to the inrolment of conveyances to charitable uses, 
had been complied with, it was held, in 1819, that the existence of a 
bargain and sale and inrolment under the statute could not be presa- 
med from the possession since 1743. Lord Tenterden, C. J., there 
says, *^It is said that in this case the court may presume, if necessary, 
that a bargain and sale and inrolment have been made. But no in- 
stance can be found where the courts have presumed that an inrolment 
has been made. I ampf opinion that no presumption ought to be 
made.'^ And Bayley, J., adds, '* As to presuming an inrolment, if it 
had appeared that the rolls of Chancery had been searched, and a 
chasm had been discovered about the period of this surrender, it might 
have been different. At present, there is no evidence upon which such 
r •149 1 P^'^sumption can be founded.*'(c) It is said, however, •that 
I- -I there is no presumption against money having been given 

to a charity.((f) 

^111. It has been said that the registration of the memorial of a deed 
in a register county cannot be presumed, and that direct proof must 
be adduced ;(a) but it is difficult to contend that there can be any mat- 
ter of fact which a jury may not presume from possession and circum- 
stances, when that possession and those circumstances are sufficiently 
strong to convince them of its existence. The true conclusion seems 
to be, that, in the case of the memorial of a deed requiring registry, 
&c., the court will not direct them to make any arlificid presump- 
tion.(/) 

^ 112. Under this head comes the important doctrine of the pre- 
sumption of conveyances by trustees. It is a general rule, that, when- 
ever trustees ought to convey to the beneficial owner, it should be left 
to the jury to presume that they have so conveyed, whenever such 
presumption can reasonably be made.(g^) This rule has been establish- 
ed to prevent just titles from being defeated by mere matter of form, 

(«) See, also, Doe d. Hammond ▼. Cooke, 6 Bio||r. 174, (19 Eog. Com Law Reps.) 

lb) 3 B. & A. 149, (5 Eog. Com. Law Repa.) 

(c) See, also, Wright ▼. Smithies, 10 East, 409. These cases only shew that posseasioo 
of fifty or sixty years is insufficieDt to raise the presompllon. What would be said hereafter, 
if a poflsession, under similar circomstances, could be shewn to have existed for several ceo* 
tories 7 We ha?e seen, (sopra, art 74,) that, in the case of R. ▼. Long Buckby, 7 E^t, 45, 
an indenture thirty years old was presumed to have been duly stamped and inrolled, altiioagh 
an officer from the Stamp-Office piroved that such did not appear. There is, however, a dii« 
ferenco between the cases. Conveyances in mortmain are disooaraged by law ; bot objec- 
tions founded on the Stamp Acts are not favoured by the ooarts. 

(tf) Pickering v. Stonfiird, 2 Ves. jun. 583. 

(s) Pbill. & Am. Ev. 476 ; Doe d. Beanland v. Hirst, 1 Price, 475. 

(/) Greenleaf, L. £. 52, art 46, n. (2). It is a general rule, that juries may find UMitten 
of record on presumptive evidence. Finch, Law, 399, 400. 

(g) 3 Sugd. V. &. P. 25, 42, 43, 10th ed.; Greenl. L. £. 52, art 46 ; Doe d. Bowerman 
T. Sybonrn, 7 T. R. 3 ; Keene d. Byron v. Deardon, 8 East, 263, 266 ; Viscoootew Stafibrd 
V. Llewellin, Skinn. 77 ; Goodlitle d. Jones v. Jones, 7 T. R. 49 ; Doe d. Reede v. Reede, 8 
T. R. Itf ; R. ▼• Upton Gray, 10 E 4t C. 807, (21 Eng. Com. Law Reps.) per Pteke, &; 
Eogiuid d. Bybnni ?. Sbde, 4 T. R. €82; WUmo t. AUeo, 1 Jae. 4t W. ^20. 
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but it 18 not easy to determine the practical extent of it It may, how•'^ 
ever, be stated generally, that the presumption ouglit to be one in favour 
*of the owner of the inheritance, and not one against his r ^.^^ ^ 
interest ;{h) and the rule is subject to this further limita- ^ J 

tion, that the presumption cannot be called for where it would be a 
breach of trust in the trustee to make the conveyance.(t) On the same 

Erincip]e» re-conveyances from the trustees to the cestui que trust will 
e presumed,(Jlc) as also will, under proper circumstances, conveyances 
from old to new trustees, (/) 

§ 1 13. Few subjects have given rise to ereater difference of opinion 
than that of the presumption of the surrender of their terms by trustees 
for terms of years. In Lord Mansfield's time, the courts seem to have 
entertained notions on this subject, which, if carried out in practice, 
would have gone far to subvert the trial by jury on the one hand, and 
confound all distinction between legal and equitable jurisdiction on the 
other.(»i) In the case of Lade v. Hoirord,(n) Lord Mansfield said 
that " he and many of the other judges had resolved never to suffer a 
plaintiff in ejectment to be nonsuited by a term^ Handing out in his own 
trustees^ or a satisfied term to be set up by a mortgagor against a mart" 
ageCi but that they would direct the jury to presume it surrendered.** 
'here is no objection to the latter branch of this proposition, which 
seems generally recognised in practice; for, by *not assign- p ^. .. ^ 
ing the term for the benefit of the mortgagee, and after- L J 

wards setting it up against him, the mortgagor would be guilty of a 
gross fraud, so that the presumption of the surrender of the term is 
really an application of the legal maxim which presumes against fraud 
and covin :(o) and it has accordingly been held that such a presump- 
tion will not be made in favour of a prior mortgagee against a subse- 
quent mortgagee in possession of the title-deeds, without notice of the 
prior incumbrance.(p) But the general proposition, never to suffer a 

I)Iaintiif to be nonsuited by a term outstanding in his trustees, is, at 
east if taken in its literal sense, inconsistent with principle, and at 
variance with subsequent authority. The surrender of a term is a 
question of fact, and the court has not only no right, but it would be 
most dangerous, to advise a jury to presume such a surrender, when 
all the evidence clearly indicated the reverse. In Doe d. Reede v. 
Reede,(7) Lord Kenyon said, ** I agree with what was said in Lade v. 
Hojford, that, where the beneficial occupation of an estate by the pos- 
sessor has given reason to suppose, that, possibly, there may have been 
a conveyance of the legal estate to the person who is equitably entitled 
to it, a jury may be advised to presume a conveyance of the legal es- 

(h) 1 Pbill. & Am. E7.476; Doe d. Graham ▼. Soott, 11 Eaat, 483; Doe d. Burdett ▼. 
Wrighte, 2 B. & A. 720. 

(0 1 Phill. &. Am. Et. 476; Keene d. Byron ▼. Deardon, 8 Eaat, 367. 

ik) Doe d. Roede y. Reede, 6 T. R. 123; Hillary ?. Waller, 18 Vea. 350, 351. See 3 
Bugd. Vend. &, Pur. 196, 10th ed. (2) Roe d. Eberall ▼. Lowe, 1 H. Bl. 446. 

(m) See 3 Sagd. Vend. & Pur. 39, 40, 42, lOth ed.; Evana ▼. Bicknell, 6 Vea. 184; Lea. 
aee L. Maaaey ?. Touchatone, 1 Sch. &, L. 67, n. {c); Wallwyn v. Lee, 9 Vea. 31; Doe d. 
Hodaden ?. Suple, 2 T. R. 696; Doe d. Briatow Y. Pegge, 1 T. R. 758, n. 

(n) Bull. N. P. 110. 

(0) 3 Sogd. Vend. & Por. 43, 10th ed. See per Lord Tcnterden, C. J., in Doe d. Putland 
T. Hilder, 2 B. & A. 790. 

(p) Goodtitle d. Norria y. Morgan, 1 T. R« 755 ; Evana ?. Bioknell, 6 Yea. jon. 184. 

(q) 8 T. R. 123. 
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tate ; but if it appear in a special verdict, or a special case» that the 
legal estate is outstanding in another person, the party not clothed with 
the legal estate cannot recover in a court of law ; and in this respect 
I cannot distinguish between the case of an ejectment brought by a 
' r •152 1 trustee against his *cestui que trust, and an ejectment 
L J brought by any other person/' And the same learned 

judm, in Doe d. Bowerman v. Sybourn,(r) said, that ** the doctrine 
aid down by Lord Mansfield in Lade v. Holford was not, as had been 
supposed, that an ejectment might be maintained upon a mere equita- 
ble title, which would remove ancient landmarks in the law, and create 
great confusipn ; but that, in all cases where trustees ought to convey 
to the beneficial owner, he would leave it to the jury to presume, when 
such presumption might reasonably be made, that they had conveyed 
accordingly, in order to prevent a just title from being defeated by a 
matter of form." 

§ 1 14. The surrender of a term, like any other fact, may be inferred 
from circumstances.(5) Thus, in the case of Bartlett v. Downes,(<) 
which was an action for fees, brought by a party claiming to be stew- 
ard of a manor, under an appointment maae to him by the owner of 
the inheritance, against the defendant, who claimed under a devisee 
of that party, it was held that it was properly leA to the jury to say 
whether they thought an old term outstanding or not ; it appearing by 
the evidence that the party under whom the defendant claimed had 
admitted by letter the right of the testatrix to appoint to the office, the 
grant of which also would have been void, supposing the term out- 
standing. It is, however, said by Lord Eldon, in the case of Evans 
v. Bicknell,(u) that the fact of a term having been satisfied^ is not when 
r •IBS 1 ^^^"^''^S ^^o^^f sufficient to raise the ^^presumption of a sur- 
>• -I render, but that there must be some dealing with the term. 

And in Williams v. Day,(x) which was an action by a reversioner for 
undermining a dwelling-house, where the defendant, in order to dis- 
prove the pTaintifTs title, proved a lease for lives to the plaintiff, and 
the creation of a term by will eighteen years previous, by which the 
premises were devised to trustees in trust to pay annuities, and for 
other purposes, with remainder to the lessor, it was held by the Court 
of Excheauer that the judge at Nisi Prius had rightly told the jury that 
they coula not presume a surrender of the term. 

§ 115. Whereactsaredoneoromittedbytheownerof theinheritance, 
and persons dealing with him as to the land, which ought not reason- 
ably to be done or omitted, if the term existed in the hands of a trus- 
tee, and if there do not appear to be any thing that should prevent a 
surrender from having been made, a surrender of the term may be 
presumed.(y) Applications were, however, made of this principle, in 
the cases of Doe a. Burdett v. Wrighte(z) and Doe d. Putland v. Hil- 
der,(a) which have occasioned as much discussion as almost any 

(r) 7 T. R. 3. See, to the nroe effect, Goodtitle d. Jones ▼. Jonet, 7 T. R. 43 ; Doe d. 
Hodaden ▼. Staple, 3 T. R. 684 ; and Due d. Shewen y. Wroot, 5 East, 132. 

(a) 3 Surk. Ev. 926, d. (m), 3rd ed. ; White r. Fdjambe, 11 Ves. 351 ; Doe d. Broae t. 
Martyn, SKSlC. 513, (15 Eng. Com. Law Reps.) 

(0 3 B. &C. 616, (10 En^.Com. Law Reps.) (ii) 6 Ves. Jan. 185. 

(x) 2a & J. 460. See, also. Doe d. Hodsden t. Staple, 2T. R. 6^. 

<y) 1 Philt Sc Am. £?. 477 ; Doe d. Putland ? . Hilder, 2 B. dt A. 791, 792. 

(s) 2 B. 4b A. 710. («)Id.7d2. 



POSSBflAIOM AND |r8XS« 108 

question to be found in the reports ; namely, whether the surrender of 
a term of years assigned to attend the inheritance is, as among piir« 
chasers or incumbrancers^ to be presumed to have been s^urrendered, 
on the ground of its having remamed for a series of years unnoticed 
in marriage settlements, and other family documents. The negative 
of this proposition has been so ably advocated *by Sir E. r i^\KA «i 
Sugden, in his work on Vendors and Purchasers, (6) as to I- ^ 

leave us little else to do than Liy before our readers a summary of his 
arguments, after which we will state the cases the other way, toge- 
ther with those which have been subsequently decided. ^< It is," be 
observes, ** the settled law of courts of equity, that, if a man buys an 
estate fairly, he may get in a term of years or other incumbrance, 
although it be satisfied, and thereby defend his title ai law against any 
mesne incumbrance of which he had no notice.(c) At law every 
term is a term in sross. The owner of the fee is tenant at will to his 
own trustce.((/) The term is anxiously assigned to attend the inheri- 
tance; it does ^accordingly attend the inheritance, and r ^tge -i 
the performance of the very service for which it was ere- ^ ^ 

ated never can be a ground for defeating its leg^l operation. Upon 
principle, therefore, a term of years assigned to attend the inheritance 
ought not to be presumed to be surrendered, unless there has been an 
enjoyment inconsistent toith the existence of the term, or some other 
act none in order to disavow the tenure under the termor, an4 to bar 
it as a continuing interest. The universal practice, not to require the 
assignment of attending terms on descents or settlements^ proves 
unequivocally the opinion of the profession, that the possession of the 
heir, and of the person claiming under the settlement, is in law the 
possession of the trustees of the term. Does then a subsequent pur- 
chase, without the purchaser's taking an assignment of the term, let 
in the presumption of the surrender of the term ? The term was 
assigned to attend the inheritance, and in trust for the party, his heirs 
and assigns. If the possession of the heir and his family under the 
settlement was not adverse to the title of the termor, how can the 
title of the purchaser be so ? The event— if the event is to be looked 
at on which this question hinges — shews that he required the protec- 
tion of the term more than any of the former owners; and \{ his acts 

(() 3 Siigd. Vend, k. Pur. c. z?. s. 3, 10th ed. 

{c) The protection afTorded against meane incumbrancea, by tbe aaaignment of attendant 
terms of years, rests on the maxim of equity, Uiat, where there is equal equity, the law shall 
pre?ail. *« Suppose,'* says Mr. Butler, in his note to Co. Litt S90. b. N. ( 1 ), XV., ** A. pur- 
chases an estate which, previous to his purchase, has been sold, mortgaged, leased, and 
charged with erery kind of incnmbranoe to which real property is sabjeot : in this case A. 
and tbe other purchasera, and all tbe incumbrancers, ha?e equal claims upon the estate. 
This is tlie meaning of the expression, that their equity is equal. But if there is a term of 
years subsisting in the estate, which waa created prior to the purchases, mortgages, or other 
incombranoos, and A. (without fraud or notioe of the purchases, &c) procures an assign- 
ment of it in trust for himself, this gives him the legal estate in the lands during ik» eon* 
tkmmnee cfthe term^ absolutely discTiarged from, and unaffected by, any of the purchases, 
mortgsges, and other incumbrances subsequent to tbe creation of the term, but prior to his 
purchase. This is the meaning of the expression in assignments of terms, that they are to 
protect the purchaser from all mesne incumbrances.** It may be made a question, whether, 
and to what extent, the Ugal rights of trustees are barred or affected by the new Statute of 
Limitations, 3 dc. 4 Will. 4, c 27, ss. 2 and 6. The author is not aware of any judicial 
decision on this point, which is one of great importance, affecting most materially tbe adftn* 
tages resulting from terms assigned to attend the inheritance. 

(d) Freeman y. Barnes, 1 Ventr. bO; Dightoa ?. QreeoTil, 3 Ventr. 399. 



IM BIST OH PRBsmmoirs or law aho vact. 

are to be adirerted to, we shall Bud him anxioQsly obtainiog a further 
assignment of the term. There is a continued enjoyment under the 
oripnal trusts^ which embraces all the persons who have successively 
enjoyed the estate. Does, then, the appearance of the adverse claim- 
ant weaken the purchaser's case ? So far from it, that, in the great 
majority of the cases in the books, the protection was not sought for 
until the necessity for it appeared. These cases shew the rules of 
r ^,^Q -. equity which flow from the anxiety •of the courts to 
L *^^ J strengthen the title, and protect the possession of pur-, 
chasers ; but if at law the outstanding term is to be presumed to be 
surrendered, they will no longer afford any protection to purchasers. 
The doctrine, that the mortgagor shall not set up an attendant term 
against the mortgagee, does not warrant the presumption of a surren- 
der in this case. In the former case, there are only the rights of the 
mortgagor and mortgagee still in question, and the presumption is 
made in favour of the mortgagee ; the claim of a third party does not 
intervene. But does it follow that a surrender should be presumed, 
not as between noortgagor and mortgagee, but as between two inno- 
cent mortgagees, bom claiming under the same mortgagor, where 
one, after the execution of both mortgages, has obtained an assign- 
ment of the term 7 The objection is, not that a surrender cannot be 
presumed against an owner of the inheritance, but that the presump- 
tion ought not to be made against a purchaser of the inheritance, 
where the contest is between him and incumbrancers claiming under 
the seller, but of whose claims he had no notice. The rule, that, where 
trustees ought to convey to the beneficial owner, a jury may presume 
such a conveyance, in order to prevent a lust title from being defeated 
by mere matter of form, is not denied to be a wise one, but it does not 
apply to the case under discussion ; for in this case the trustees ought 
not to surrender the term. To do so would be to commit a breach of 
trust ; and the presumption, if it is made, has not the merit of prevent- 
ing a just title from being defeated bv a mere matter of form, but lets 
in one title to the destruction of another, where the equities are at least 
equalJ* The author then cites the following cases in confirmation of 
r ^^|-- n the position •for which he is contending; — ^Willoughby v. 
L *^' J Willoughby, 1 T. R. r72 ; Goodtitle d. Norris v. Morgan, 
1 T. R. 755 ; Doe d. Hodsden v. Staple, 2 T. R. 684 ; Keene d. Byron 
v. Deardon, 8 East, 248 ; Doe d. Graham v. Scott, 1 1 East, 478 ; 
Evans v. Bicknell, 6 Yes. jua 184-5; and Maundrell v. Maundrell, 
10Ves.jun. 246. 

§ 116. Under these circumstances arose the cases of Doe d. Bur- 
dett V. Wrighte,(e) and Doe d. Pultand v. Hilder.(/) The first of 
these was an action of ejectment on the determination of a life estate 
created by devise, brought bv the plaintiff, as heir at law to the testa- 
tor, against the defendant, who also claimed to be heir-at-law. At 
the trial before Park, J., in the year 1819, it appeared that a term of 
1000 years, created in 1717, was, in 1735, assigned for the purpose 
of securing an annpity, and after that to attend the inheritance. The 
annuitants died about 1741, and the estate, with the title-deeds crea- 
ting and assigning the term, remained undisturbed in the hands of the 

(<) 8 B. 4t A. 710L (/) Id. 783. 
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owners of the inheritance and of a devisee for life, who came into pos- 
session in 1787 ; and no notice was ever taken of the term, except 
that, in 1801, the devisee, on a sale by him of a part of the estate, had 
entered into a covenant to produce them when called for. The 
plaintiff having clearly proved his title as heir-at-law to the devisor, 
one defence set up against his right to recover was the existence of 
the outstanding term. But the judge told the jury, first, that the grpat 
object of the assimment of these terms was to secure an annuity to 
parties who were long ago dead, and that that part of the trust was 
therefore satisfied ; *and secondly, that, as to attending the r ^. -d i 
inheritance, the other object for which the term was ere- ^ ^ 

ated, the circumstance that the deeds were not found in the hands of 
the trustee, but in those of the devisee of the party who had been seised 
in fee of the estate, and had died upwards of thirty years preceding, 
and from whom the devisee must have derived possession of them, 
together with the fact that the beneficial occupation of the estate had 
continued during all that period unfettered by any such clog, were 
suflicient to warrant them in presuming that those terms had been 
surrendered, and a re-conveyance of the legal estate made to the per- 
son beneficially interested.** The jury having accordingly found for 
the plaintiff, the direction was recognised and upheld by the court in 
banc. Bayley, J., there savs, '* The principle on which the courts 
proceed in these cases is, that they will presume a surrender, where 
It is for the interest of the owner of the inheritance that the terms 
should be considered as surrendered; and where an estate has 
remained so long in the same hands, there seems no beneficial purpose 
which can be answered by the continuance of the terms. If, for 
instance, these terms had been considered as subsisting, it would have 
been necessary for the devisor, in 1766, to have made inquiry, and 
found out the personal representative of the trustee, after a lapse of 
fifty-one years, and perhaps at the expense of a limited administration. 
I, therefore, can see no benefit, but, on the contrary, a great inconve- 
nience, to the owner of the inheritance, from keeping the term alive. 
It is true, that, in 1801, the devisee covenants for the production of 
the deeds; he does not, however, assign the term, but only says, *I 
find this deed in my possession, *and I covenant to produce r «i en -i 
it* He treats the terms, therefore, as subsisting in parch- L ^ 

ment, but says nothing as to whether they are then subsisting in inte- 
rest or not'* 

§ 117. It will be observed, that, in Doe v. Wrighte, the question 
arose between parties who each claimed the inheritance as heir-at- 
law ; but the other case, of Doe d. Putland v. Hilder, differs in this 
respect. It was an action of ejectment, also tried by Park, J. It 
appeared by the evidence, that the premises in question had been sold 
in 1779 to one John Newman in fee, and a previously existing term, 
created in 1762, was assigned to a trustee to attend the inheritance. 
The estate descended from John Newman to his nepKew, Richard 
Newman, who, on his marriage in October, 1814, settled the estate to 
the use of himsel^f for life, with remainders over, in strict settlement; 
and in 1816 conveyed his life interest and reversion to his mother, 
Mrs. Sarah Newman, as security for a debt; but on neither of these 
occasions was the term either assigned or noticed. It appeared^ also. 
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that in 1808 the same Richard Newman, under whom the lessor of 
the plaintiflf claimed, had executed a warrant of attorney to the lessor 
of the plaintiff, on which judgment was entered up. It was revived 
by sci. fa. in 1818, a writ of elegit issued, and, by an inquisition taken 
in March, 1818, the premises were extended in the possession of the 
defendant, who, in 1816, had got into possession under Mrs. Sarah 
Newman. After the present action had been commenced, the next 
of kin of the trustee, who had died intestate in 1810, took out letters 
of administration, and by deed, dated 19th March, 1819, assigned the 
r 4^1 g^ 1 term to a trustee for the devisees *of Mrs. Newman, and 
^ -'to attend the inheritance. The deed creating the term in 

1762 was produced by a purchaser of the larger part in value of the 
estate comprised in it, while the deeds of 1779 and 1819 were pro- 
duced by tne defendant. It being objected, on the part of the defend- 
ant, that the plaintiff could not recover on account of the term being 
outstanding in Another person. Park, J., directed the jury to presume 
a surrender of the term ; who found a verdict for the plaintiff. A rule 
having been obtained to set aside this verdict, the case was fully 
argued, and most of the previous authorities, including Doe v. Wrighte, 
were cited ; and after the court had taken time to consider, the judg* 
mcnt of the court was delivered by Lord Tenterden in favour of the 
plaintiff. << We are of opinion," says his lordship, " that, in this case, 
a surrender of the term might lawfully and reasonably be presumed. 
It is obvious, that, if such a surrender had been made, it would pro- 
bably not be in the power of the plaintiff to produce it, he being a 
stranger to the particulars of the title which nis debtor had in the 
land. The principal ground of objection to the presumption was, that 
such a presumption had in no instance hitherto been made against the 
owner of the mheritance ; the former instances beinct, as it was said, 
all cases of presumption in favour of such owner. l3ut this proposi- 
tion appears to be too extensively laid down. One of the instances in 
which it has been said that a surrender shall be presumed is the case 
of a mortgagor setting up a term against his own mortgagee ; and 
this is said generally, and without distinction between a mortgagee in 
fee and for years. But if such a term be set up against a mortgagee 
r «.a« -I for years, and a ^surrender presumed, the presumption is 
^ -' made against and not in favour of the owner of the inhe- 

ritance. It is made against his interest at the time of the trial, but in 
favour of his honesty at the time of the mortgage ; for if the term 
existed at the time of the mortgage, he ought in honesty to have 
secured the benefit of it to the mortgagee at that time, and not to 
have reserved it in his own power, as an instrument to defeat bis 
mortgage. And upon the same principle on which a surrender is pre- 
sumed in the case of mortgagor and mortgagee, we think it may rea- 
sonably be presumed in tne present case ; though the principle is 
applicable, not to the judgment creditor, but to other persons. One of 
the general grounds of a presumption is the existence of a state of 
things, which may most reasonably be accounted for by supposing the 
matter presumed.. Thus, the long enjoyment of a right of way by A. 
to his house or close over the land of B., which is a prejudice to the 
land, may most reasonably be accounted for, by supposing a grant of 
such right by the owner of the land ; and if such a right appear to 
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have existed in ancient times, a long forbearance to exercise it, which 
must be inconvenient and prejudicialto the owner of the house or close, 
may most reasonably be accounted for, by supposing a release of the 
right. In the first class of cases, therefore, a grant of the right, and 
in the latter a release* of it, is presumed. Where a term of years 
becomes attendant upon the reversion and inheritance, either by ope- 
ration of law or by special declaration upon the extinction of the 
objects for which it was created, the enjoyment of the land by the 
owner of the reversion, thus become the cesiui que trust of the term, 
may be accounted for by the union of the two characters of cestui que 
Hrust and inheritor, and without supposing any surrender r %im n 
of the term ; and therefore, in general, such enjoyment, ^ ^ 

though it may be of very long continuance, may possibly furnish no 
ground to presume a surrender of the term. But where acts are done 
or omitted by the owner of the inheritance, and persons dealing with 
him as to the land, which ought not reasonably to be done or omitted, 
if the term existed in the hands of a trustee, and if there do not appear 
to be any thing that should prevent a surrender from having been 
made, in such cases the things done or omitted may most reasonably 
be accounted for, by supposing a surrender of the term ; and, there- 
fore, a surrender may be presumed. We think there are such things 
in the present case. In the year 1814, Richard Newman, the debtor, 
and then owner of the inheritance, made a settlement upon his intend- 
ed marriage, which took place immediately. Upon such an occasion 
the title and title-deeds of the husband would probably be looked into 
by professional men, on the part of the husband at least, if not on the 
part of the wife also ; and, notwithstanding the assertion of the learned 
gentleman who argued the case on the part of the defendant, and by 
whom we were informed that it is not usual on such occasions to 
take any notice of an outstanding satisfied term, we cannot forbear 
thinking that such a term always ought to be, and frequently is, in 
some way noticed, either bv the deed of settlement, or by some sepa- 
rate instrument; because, if it be not noticed, and the termor be not 
called upon to assign the term to the uses of the settlement, nor any 
declaration of trust made of it to those uses, it may afterwards te 
made an instrument of defeating the settlement. The title-deeds 
usually remain with the husband ; and if he be driven *by r ^.^q -i 
necessity to borrow money, he may meet with a lender t- J 

who has no notice of the settlement, and may, by handing over his 
deeds, and obtaining an assignment of. the term to him, and other con- 
veyances, give to him a title that must prevail both at law and in 
courts of equity against the settlement. • * -* • If, in the present 
case, it had appeared that the deeds relating to the term were deli- 
vered to the trustees of the marriage settlement, as one of the securi- 
ties for the settlement, the case would have stood on a very dififerent 
ground. The marriage settlement, however, is not the onlv occasion 
on which, we think, it may most reasonably be supposed that this 
term, if existing, would have been brought forward. It appears, that, 
in 1810, the same Richard Newman, being then indebted to his mo- 
ther, and desirous of giving her security for the debt, prevailed upon 
his wife to join with him in conveying to her the interests tney 
derived under the settlement. Upon this occasion an assignment of 
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the term, or a delivery of the deeds relatioe to it, would undoubtedly 
have been most important acts in favour of the mortgagee, because 
they would have protected the mortgagee against any subsequent use 
of the term to defeat her mortgage. On both these occasions, there- 
fore, the term, if existing, could not have been whoUv disregarded, 
without either want of integrity on the part of. Richard Newman, or 
want of care and caution on the part of the professional men engaged 
in those transactions. We think it more reasonable to presume a 
prior surrender of the term, than to presume such deficiencies. It 
certainly might not unreasonably be left to the jury to consider to 
what cause they would attribute these omissions ; and this was done 
r ^^^^ 1 at the trial. It is true that an assignment of the term 
■• ■' *was taken a few days before the trial, for the alleged 

benefit of the legatees of the mortgagee, Mrs. Newman, on whose 
behalf we were informed the present cause was defended. But 
this tardy act cannot be of any avail, and leads not to any presump- 
tion. The assignment was made by the administrator of the person 
in whom the term had been vested ; and the administrator would pro- 
bably be ignorant of any previous surrender made by the intestate. 
The time tor dealing with the term, on behalf the mortgagee, was the 
date of the mortgage. An actual assignment of the term is more 
regarded than its mere quiescent existence. • •. * * These observa- 
tions respecting the settlement and the mortgage receive additional 
force from the consideration of their dates. They were both long 
subsequent to the judgment, and they are the acts of a person mate- 
rially interested in protecting the land from the iudgment, and exclud- 
ing all questions on the subject of priority or otherwise, in the case of 
the settlement, for the sake of his mtended wife, and the issue that he 
might expect by her, and in the case of the mortgage, for the sake of the 
mortgagee, to whom he was so nearly related, and who was evidently 
a favoured creditor. And it cannot be denied that an actual assign- 
ment of the term would have been in many respects more operative 
against the judgment, than its mere existence. For these reasons we 
thing the verdict ought not to be disturbed." 

§ 118. Whether the cases of Doe d. Burdett v. Wrighte, and Doe 
d. Putland v. Hilder were rightly decided, may admit of ditferent 
opinions. It will be observed, that, in the former case, the presump- 
tion was not made against a purchaser, but between parties claiming 
r ^. ^. -| as heir-at-law ; and the decision in the latter is defended 
L *^^ J by #]\|r^ Starkie, on the ground, that, taking the whole 
case together, there was evidence from which a jury might, in their 
discretion, have presumed a surrender, and having so presumed, the 
court wouki not disturb the verdict.(f ) But the principle contained 
in those cases, namely, that the surrender of a term assigned to attend 
the inheritance may be presumed from the fact of its not being noticed 
in family settlements, or other similar conveyances, soon attracted the 
attention of the prol:ession.(A) The reason given by the judges in 
support of this position are principally two:* first, the incorrect 

(g) 3 SUrk. Ev. 996, 3rd ed. See, also, the jod^eot of TIndil, C. J., in Doe d. Ham. 
mond ▼. Cooke, 6 Binj^. 160, (19 Eiig. Oooi. Law Repe.), and Uie case uf Towntend t. 
Cfaampenittwo, 1 Y. 4b J. 644. (A) 3 Sofd. Y. dt P. 59, lOch ed. 
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assumption, that it was the practice among conveyancers to notice 
such terms ; and, secondly, that the fact of the deeds by which the 
term was created or assigned being found in the possession of the 
owner of the inheritance, raised a presumption of a surrender to him. 
But, in answer to this, Sir E. Sugden very justly remarks, that there is 
noticing in the argument, unless the courts of law deny the power of a 
man to keep an attendant term in a trustee, and the aeeds in his own 

Eossession. *^ In no case," he adds, ** does the trustee of the term 
eep the deeds. They form part of the muniments of title, and are 
kept as such by the owner of the fee."(t) 

^ ] 19. The principle laid down in these cases has not onlv not been 
followed in practice, but been condemned by high authority; by 
Lord BIdon, in the Marquis of Townsend v. The Bishop of Nor- 
wich,(*) ♦Hayes v. Bailey ,(/) Cholmondeley v. Clinton,(m) r ^.„ n 
and Aspinall v. Kempson.(n) It was doubted by Richards, ^ J 

C. B., and Graham, B., in Doe d. Newman v. PutIand;(o) and it 
should seem, also, by Sir T. Plumer, in Cholmondeley v. Clinton.(p) 
In Aspinall v. Kempson, in particular, Liord Eldon, in speaking of tne 
case of Doe d. Putiand v. Hilder, said, ** I have no hesitation in de- 
claring that I would not have directed a jury to presume a surrender 
of the term in that case ; and, for the safety of the titles to the landed 
estates in this country, I think it right to declare, that I do not concur 
in the doctrine laid down in that case." Subsequent to all these 
occurred the case of Doe d. Blacknell v. P]owman,(9) which was an 
ejectment tried before Bayley, J., in which a verdict was returned for 
the plaintiff, subject to a special case, which stated the following 
circumstances : — In January, 1787, the residue of a satisfied term, 
created in 1772, was assigned to trustees to attend the inheritance^ 
The inheritance was purchased in 1789 by Susanna Blacknell, and 
the term assigned to trustees in trust for her, her heirs and assigns, 
and in the mean time to attend the inheritance. Susannah Blacknell 
entered into possession, and continued so until her decease, in 1816. 
The present ejectment having been brought by the lessor of the plain- 
tiff as heir-at-law to Susannah Blacknell, the defendant set up the 
term, and the question was, ought a surrender of it to be presumed 
from the circumstance that it was unnoticed both in a marriage set- 
tlement entered into by Susannah Blacknell, in 1808, in which the 
propertv in question was 'settled to various uses, and in r ^.^.y -i 
her will, dated in December, 1813? This case having*- J 

come on to be argued before the court in banc, it was contended, on 
the part of the lessor of the plaintiff, that, the term being so old, and 
the purposes for which it was created having been answered, and it 
not having been mentioned either in the marriage settlement or will 
of Susannah Blacknell, a surrender ought to be presumed. On Doe 
V. Wrighte and Doe v. Hilder being cited as authorities in point, Lord 
Tenterden (who, it will be remembered, delivered the judgment in 
Doe V. Hilder) observed, <' The doctrine laid down in those cases, I 
believe, has been much questioned. Is such a term as this usually 
noticed in a marriage settlement ?" And on receiving an answer in 

(t) 3 Sugd. V. &, p. 36. (k) Id. 61. 

(Z) Id. 6-2, lOUi ed. (m) Id. 63. («) Id. 65. (o) Id. 58, 60, 61. 

(p) 2 Jac k W. 158. (ffX 8 a tft Ad. 573, <S9 Ed|. Com. Uw Repa.) 
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the negative, his lordship said, ** If that be so, there is no ground for 
presuming that this term, which was assigned to attend the inheritance, 
was ever surrendered." Parke, LittleSale, and Taunton, JJ., con* 
curring, judgment was given accordingly for the defendant. 

§ 120. It IS to be observed, that, in tSe case of Doe v. Plowman, the 
term was allowed to defeat, not a purchaser, but the heir-at*law, for 
whose benefit it was vested in the trustees. '* Since the decision in 
Doe V. Hilder,'* continues Sir Edward Susden, ^the poin^ has been 
repeatedly debated before the different Masters in Cnancery, upon 
objections taken by sellers to procure representations to terii^s of years 
which, they insisted, ought to be presumed to have been spr^ndered ; 
but the general and prevailing opinion has been, that the doctrine can- 
not be maintained, and the masters have acted on thai principle. We 
ma^ therefore be justified in considerinff the law to stand as it did 
before the decision in Doe v. Hilder; and conveyancers of course will 
r *ia8 1 follow the advice of *Lord Eldon,(r) and not depart from 
t- J the practice which they have hitherto followed.*'(^) 

§ 121. It seems, however, that in equity a term which has not been 
assigned to attend the inheritance, and which has not been disturbed 
for a long time, will be presumed to be surrendered, on a question of 
specific performance between seller and purchaser.(<) 

§ 122. Whether, in cases of this nature, the jury are bound to belief)e 
in the fact which they profess to find, has been made a Question ; and 
there certainly are authorities both ways. Mr. Starkie thus expresses 
himself on the point : *' These presumptions are the mere artificial 
creatures of law, depending entirely on considerations of legal policy 
and convenience ; they are pure kgal rules ; the jury being, for this 

Eurpose, mere passive instruments in the hands of the court."(tf) It is 
ardly correct to say that these presumptions are " pure legal rules;" 
thev are of a mixed nature, resting partly on their intrinsic probability, 
and partly on legal expediency ; and, indeed, the same author, in ano- 
ther place, says, *' The very mention of the. proposition is absurd, that 
a jury, who are bound by their oath to pronounce according to the 
evidence, should decide contrary to their solemn conviction, on any 
collateral suggestion of convenience; as, for instance, because a pur- 
chaser is SLfavouriUf either in a court of law or eauity."(x) It is 
r *169 1 "^y^'^ ^" quGs^ion that the ^practice of advising juries to 
^ •' make artificial presumptions nas been carried too far.(y) 

Indeed, Richards, C. B. is reported to have said, that he never desired 
a jury to presume when he did not believe himself ;(z) and a similar 
opinion has been expressed in another case by Bayley, B.(a) This is 
going a great way* : the learned judges might fairly be asked, whether 
tney would think it necessary to believe in the surrender of a satisfied 
term, set up by a mortgagor against his mortgagee, before they would 

(r) Id tiie cue of the Mtrqaii of Towmend ▼• Bisliop of Norwich, alraedy cited. The 
atilhor believes that this advice has been adhered to, and the princi|>le of Doe ▼. Hilder dis- 
r^^rded in practice bv conveyancers. (a) So|(d. V. 4t P. 64, 65, 10th ed. 

(I) Id. 66, citing Emery ▼. Orocock, Madd. dt 6. 54, «m1 Ez parte Holman, MS. 24. 
July, 1821. (») 3 Surk. Et. 9 1 8, 3rd ed. (r) Id. 926, a. («)• 

(y) See supra. Part 1, Chap. 3, art. 39. Doe d. Fenwick ?. Read, 5 a dt A. 233, (7 &ifv 
Com. Law Rep.), and Day t. Willioms, 2 C. 4b J. 460. 

(«) Doe d. Newman v. Potland, 3 Soffd. V. & P. 61. 

(a) Day ?. Willbms, 2 C. Sl J. 461. 
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advise a jury to presume it surrendered. Upon the whole, it may, 
perhaps, be safely laid down, that, as in all presumptions of this nature 
legal considerations more or less predominate, the jury ought to find 
as advised by the judge, unless the fact appear absurd or grossly 
improbable, in which case as he ought not to advise them to nnd, so 
neither ought they to find it. 



♦CHAPTER IV. [ •170 ] 

rassmiPTioNs derived from the course of nature, 

§ 123. Tbis class of presumptions has already been noticed as being 
in general entitled to more weight than such presumptions as arise 
casually ;(a) and they may be divided into physical and mora). As 
instances of the first, the law notices the course of the heavenly bodies, 
changes of the seasons, and other physical phenomena, according to 
,lhe maxim — " lex speclat ordinem natur8e."(^) " If/' says Littleton,(c) 
** a tenant holds of his lord by a rose, or by a bushel of roses, to pay 
at the feast of St. John the Baptist, if such tenant dieth in winter, then 
the lord cannot distrain for his relief until the time that roses by the 
course of the year may have their growth." So the law presumes all 
individuals to be possessed of the usual powers and faculties of the 
human race ; such as common understanding, the power of procrea- 
tion within the usual ages, &c.,(^ for which reason idiotcy, lunacy, 
&c. are never presumed. So, *the usual incapacities of r ^.^. ■. 
infancy are not overlooked. It is a prcBsumptio juris etde*- J 

jure that children under the age of seven years are incapable of com«> 
mitting felony ;(e) that males under fourteen are incapable of sexual 
intercourse ;(/) and that males under fourteen years, and females 
under twelve, cannot consent to marriage.(£') So, between the ages 
of seven and fourteen, an infant is presumed incapable of committing 
felony ; but this is only prcBsumptio juris, and a malicious discretion 
in the accused may be proved, in which case the maxim of law is 
" malitia supplet 8etatem."(A) 

§ 124. Under this head come the important and difficult questions 
of the maximum and mintmum time of testation of the human foetus 
— subjects replete with importance and delicacy, and on which a 

(if) Part I. Chip. 4, art. 47. 

(6) Co. Litt. 9^, a., 197, b. (c) S. 139. 

{d) Huberus, Pr»l. J. C. lib. 29, tit. 3, n. 17. In tho case of gifts in tail, the tenant is pre. 
•qoim! never too old to be capable of having issne to inherit by force of the gift (1 Phill. 
A, Am. £v. 462. See, also, the cases of Reynolds v. Reynolds, 1 Dick. 374, and Leng v. 
Hodges, 1 Jac. 585.) Several instances are given in Becit's Med. Jurisp. 148, 7th ed., of 
females having borne children above the ages of fifty and even sixty years. See, the cele- 
brated Douglu cause given by him at page 402. Under the feudal system, if the guardian 
in chivalry married the heir to a woman past the age of child-bearing, it was deemed by 
law a disparagement. (Litt s. 109 ; also Co. Litt 80, b.) 

(e) 1 Hale, P. C. 27; 4 Blackst. Com. 23. 

(/) 1 Hale, P. C. 630 ; R. v. Phillips, 8 C. & P. 736, (34 Eng. Com. Law Reps.) ; R. v. 
Jordan, 9 Id. 1 18, (38 Eng. Com. Law Reps) ; R. v. Brimilow, Id. 366, (38 Gng. Com. Law 
Reps.) ; R. ?. Groombridge, 7 C. & P. 582, (32 Eng. Com. Law Reps.) See Part 1. Chap. 
2, art 18. {g) 1 Blackst Com. 436. (A; 1 Hale, P. C. 26 ,• 4 Blackst Com. 23. 
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false decision by a judicial tribunal may not only compromise the 
rights of individuals, but jeopardize female honour, and destroy the 
peace of families. They are medico-legal subjects, on which the 
opinion of physiologists and physicians must necessarily have sreat 
weight; but before we proceed to the examination of wlwt they nave 
written, it is necessary to consider whether we are tied up by any 
positive rule of law. As to the question of protracted gestation — 
r *172 1 *icc<^^ding to Lord Coke, the *"legitimum tempus pariendi** 
^ J appointed by law is, at the furthest nine months, or forty 

weeks, for which he cites an old case of Robert Radwell, in the reign 
of Edward L,(z) and endeavours to fortify his position by a passage 
from the book of Esdras.(i) But this doctrine is not clear even upon 
the ancient authorities,(/) while it is denied by the modern,(i7t) and is 
repugnant to experience. According to many eminent authorities, 
the regular and usual period of gestation is nine calendar months \{n) 
but others fix it at ten lunar months, being 280 days, or nine calendar 
months and about a week over.(o) It is, however, conceded on all 
hands that a delay or difference in the time may take place, of some 
days, or even weeks, as there are numerous causes, both physical and 
moral, by which delivery may be accelerated or retarded.(;>) But 
whether the laws of nature admit of such a phenomenon as the pro- 
traction of the term of gestation for a number of weeks or months 
beyond the accustomed period, is a point altogether unsettled, although 

the \^eight of authority is ^decidedly in favour of the affirm- 
[ •173-4 ] alive.(5r) It is perhaps hardly necessary to observe, that, 

in all inyestigations of *this nature, the character and 
conduct of the mother are elements of the highest importance to be 

(t) Co. Litt 133. h. 

(k) 2 Eedru, iv. 40, 41. "Go tby way to a woman with child, and aak of her, when she 
hath falfilied her trine mooUia, if her womb may keep the birth any kmger withun hor. 
Then said I, ' No, Lord, that can ebe not' ** 

(Z) See them collected and ably commented on by Mr. Harj^Ye, in his edition of Ob. 
litt 123. bn n. (2). (m) Kannington on Ejectment, p. 383. 

(n) Dr. William Honter's Answers to Mr. Hargrave, (Co. Litt 123. b., n. (2);) Chitty's 
Med. Jurisp- 405; Evidence in the Gardner Peerage case, 1828. 

(o) Beck's Med. Jurisp. 356, 7th ed.; who remarks, that is very important to reeolloct 
the distinction between lunar and calendar months. Nine calendar months may fary ftooi 
273 days to 275 days; but ten 2tt nar months are exactly 280 days. 

(p) See the antborities cited in the last three notes. 

{q) Beck's Med. Jurisp. 376, 7th ed.; Chitty, Med. Jurisp. 405» 406; Smith, *" Hints lor 
the Examination of Medical Witnesses," p. 99. It is incontestable that there are to be 
found on record a great number of cases, true or false, of gestation protracted oonsiderably 
beyond the usual time. There are many old instances of children declared legitimate by 
foreign tribunals, after a gestation, real or alleged, of ten, ele?en, twelve, thirteen, and four- 
teen months, and even longer. (See a large number collected in Beck's Med. Jurisp. 363, 
374, 7th ed. ; as well as other authors who have written on the subject in modem timee.) 
And, in the case of the Gardner Peerage, in 1828, several physicians and accoucheurs oi 
eminence deposed to have met with cases of pregnancy protracted to 290, 300, and even 
310 days. Undoubtedly, as we have said, the general opinion is in fkvour of the affirmative 
of this question ; but some eminent authorities maintain the contrary, especially Dr. Beck, 
who, however, candidly avows that he is in a minority on the point (p. 382.) Indeed, the 
whole of the ninth chapter of the seventh edition of his work, headed ** Legitimacy," will 
amply repay perusal. Without pretending to decide on so difficult and important a qnee- 
tion, we may say that the genuineness of many of the cases of protracted gestation may 
very reasonably be questioned. As to tlie old ones, the credulity of ancient times u well 
known; and inoiZ the difficulty of ascertaining the commencement of the pregnancy is 
obvbus. Where there has been but a single coitus, there b no doubt a point to start from ; 
bat then reooUect what motives may ezbt for falsehood and misstatement In the caye of 



TAB 0OU&8S OF HATVEB. 1 13 

taken into consideration, as also are the respectability or otherwise of 
the deposing witnesses, and the motives to falsehood or fabrication 
which may exist on either side. 

& 125. With respect to the minimum term of gestation — according, 
to Dr. W. Hunter, '* a child may be born alive at any time from three 
months ; b(it we see none born with powers of coming to manhood* 
or of being reared, before seven calendar months, or near that time. 
At six months it cfinnot be."(r} According to Dr. Beck, however, it 
seems now to be generally 'conceded, that no infant can r ^^^^ -% 
be born viable^ or capable of living, until 150 days, or five ^ J 

months, after conception.(<) There are, it is true, some old cases 
recorded to the contrary,(Q but the learned author just quoted doubts 
them.(u) It seems also conceded, that children born before the seventh 
month are very unlikely to live even for a few hours ;{z) and even at 
seven months the chance is against the child.(y) 

§ 126. We now proceed to the consideration of presumptions of 
this kind, derived from observation of the moral world. Many of 
these are founded on the feelings and emotions natural to the human 
heart, of which we have alreadv seen an instance in the celebrated 
judgment of Solomon.(z) Following out this principle, it is held that 
natural love and affection form a good consideration sufficient to sup- 
port all instruments where a valuabk consideration is not expresslv 
required by law ;(a) that money advanced by a parent to a child is 

married ftmalea, three taitf are adopted. Fint, it is nid that iome femalea (Ibr it is not 
pretended that this holds aiiivenolly) experience certain peculiar aenaationa at the time of 
oooception, or within a few hoora, or a day, or two daya, after the fruitful ooitoa; aeoondly, 
the period of quickening ; and, thirdly, and principally ^ the cessation of the menaes. With 
peapect to the second of iheae, when we oonaider that the time of quickening is said to 
▼ary from the tenth to the twenty.fi Ah week of pregnancy, (Beck, p. 137,) we can easily 
understand what a source of delusion this circumntance may have proved in unenlightened 
times, or among ignorant persons. But undoubtediV tlie time of suppression of the menses 
is the ehief circumstance relied on by females and their attendants ; and just let us see how 
this calculation is made. The usual course, it aeens, is to take the middle period between 
the last appearance of the menaes and that in which they would have recurred, if pregnancy 
bad not aopervened ; while some women calculate from the firat week afler the cessation. 
(Beck, 367 ; Chitty, 405.) Now, it is obvious, that, aasuming the cessation uf the catamenia 
to be an infaUibU test of pregnancy, either of iheae methods might produce an error of 
nekrly (bar weeks; for the conception might have taken place either immediately after the 
laat cessation of the menstrual flux, or immediately before the time when it ought to have 
rea^p^ared. But there is no positively infallible test of pregnancy. The suppression of the 
menses may arise from other causes, during which cessation conception may take place ; 
and it has been said, although it must be acknowledged to be a very disputed point, that 
cases have occurred where the presence of pregnancy has not suppressed them at 'all. 
(Beck, 132, 133.) Aasuming, however, that genuine menstruation has never occurred 
during pregnancy, it seems that aome women have discharges during pregnancy which 
strongly reaemble the menses, and an ignorant female could hardly be expected to disorim- 
inate under such circumstances. (Id. 357 and 371.) Upon the whole, we may fairly oon- 
elude, that, admitting the possibility of gestation being protracted in the sense m which the 
word is used io this note, the genuine cases of it are rare, and it is difficult to withhold 
assent from the following observations of an eminent writer gn this subject :— ** If we admit,** 
■ays he, ** all the fiicte reported by ancient and modem authors, of delivery fh>m eleven to 
twenty.three months, it will be very oommodioue for females ; and if ao great a Utitude is 
allowed for the production of posthumous heirs, the collateral ones may in all cases abandon 
their hopes, unless sterility be actually j^esent. (Louis, M^moire centre L^gitimitii des 
Maisaanoes pr^tendues tardives, as cited m Beek*s Med. Jnr. 366, 7th ed.) 

(r) Harg. Co. Litt 123. b., note (2). (•) Beck's Med. Jnrisp. 210, 7th ed. 

(0 lb., and ChiUy's Med. Jurisp. 4U6, («) Beck, ut suprti. 

(X) Id. 212. (y) lb. 

(s) 1 Kings, iii. 1 6, Part I. C%ap. 3, art 35. (a) 2 Blaekit Com. 297. 
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intended as a gift^ not as a loan,(6) &c. And it is a maxim of law, 
** nemo prsesumitur alienam posteritatem suae pr8Btu]i8se."(0 

§ 127. The civil law laid down as a maxim, *'Qui solvit, nunquam 
r * 17B 1 ^^ resupinus est, ut facile pecunias suas *jactet, et indebitas 
^ -I effundat;((/} and in the common law, the fact of advancins 

money is presumptive evidence of payment of an antecedent debt, and 
not of a ffift or loan.(e) 

§ 128. In accordance with these principles is the giaxim, which runs 
through the whole law, especially the criminal part of it, that every 
person must be taken to intend that which is the immediate and natu- 
ral consequence of his deliberate acts.(/) Thus, a person who dis- 
charges loaded arms at another, or attacks him with any other deadly 
weapon, or lays poison for him, or beats or injures him deliberately in 
a cruel or barbarous way, is presumed to have contemplated his 
death.(^) So, where a baker delivered adulterated bread tor the use 
of a public asylum, it was held unnecessary to allege that be intended 
it to be eaten, as the law would imply that from the delivery.(A) The 
setting fire to a building is evidence of an intent to injure the owner, 
although no motive be shewn ;(i) and the uttering a forged document 
is conclusive of an intent to defraud the person who would naturally 
be affected by it ; which inference is not removed by that party swear- 
ing that he blelieved the accused had no such intent]on.(^*) W here a 
r •m 1 P^^y dellberatelv publishes defamatory matter, ^malice 
^ <■ will be presumed ;{k) and a conspiracy to levy war upon 

the sovereign gives rise to, at least, a prsesumptio juris of a compassing 
his death.(0 So, the tearing a will into several pieces by the testator 
is presumptive evidence of an animus revocandi.(m) 

§ 129. It is a prcBSumptio juris, founded partly on this principle, 
but deriving additional force from considerations of public policy, 
that, where the fact of slaying has been proved, malice must be 
intended, and that all circumstances of justification or extenuation are 
to be made out by the accused, unless they appear from the evidence 
adduced against him.(ra) But it may be made a question, whether 
this presumption holds in cases of suicide, where the only fact estab- 
lished before a coroner's jury is, that the deceased terminated his own 

(6) Hick ▼. KeaU, 4 B. & C. 71, (10 Eo^. Com. Law Reps.) per Baylej, J. >«Qon pater 
fiUo emancipato atudiorom causA perei^re agenti •obniiniatravit, si noD credendi aoimo 
pater misisae fuerit oomprobatiia, wd pietate debita dactas, in rationem portionia, qoao ex 
defboeti bonis, ad euodem filtom pertinait, compotare (equitaa non patitur.** (Dig,^ lib. 10, 
tit 9, 1. 50.) {C) Co. Litt 373. a. 

id) Dig., lib. 523, tit 3, 1. 1^5. See, also, Voet ad Pand^ lib. 23, tit 3, n. 15. 

(s) Welch Y. Seaborn, 1 Stark. 474, (3 Eng. Com. Law Reps.); Aubert ▼. Walsh, 4 
Taont 393; Breton t. Cope, 1 Peake, 3t ; Cary ▼. Oerish, 4 Eep. 9. 

(/) 3 Stark. Ev., tit Intention, 573, 3d ed.; Greenl. L. E., art. 16, p. 21. 

(g) lb.; 1 Hale, P. C. 451, 454; Halbway's case, Cro. Car. 131. 

(A) R. ▼. Dixon, 3 M. & & 15, (40 Eng. Com. Law Reps.) 

(t) R. ?. FarriDgton, R. A, R. C. C. 907. (1 Br. C. C.) 

(j) R. Y. Sheppard, R. 6u R. C. C. 169. (1 Br. C. C.) See, also, R. t. Masagora, Id. 
991. (1 Br. a C.) ik) Haire ? . WUson, 9 E At C. 643, (17 Eng. Com. Uw Reps.) 

(i) Many of the old aotfaorities treat this presumption as irrebuttable ; but the better 
opinion seems to be that the jury are not bound to eonYict unless they are satisfied that tht 
probable efieot of the conspiracy wouU be to endanger the life of tlie aoYereign. (See 1 
PbiU. Sc Am. By. 47a) («) In the goods of Colberg, 9 Curt 833. 

(«) Foster's C. L. 355. 390. 
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6xi8tenee» and there is no evidence as to the state of his mind at the 
tiine.(o) 

^ J 30. It is said by Lord Tenterden, in the case of ■> ^..^g <. 
Townson v. TickeU«(p) that, primA facie, every estate, ^ J 

whether given by will or otherwise, is supposed to he beneficial to the 
party to whom it is given ; and presumptions are sometimes founded 
on the assumption that a person must be taken to be willing to receive 
a benefit Thus, in Thompson v. Leach,(9) it -^as held, that a sur* 
render immediately divests the estate out of the surrenderor, and vests 
it in the surrenderee, whose consent to the act is implied ; for, says 
the book, ^* a gift imports a benefit, and an assumpsit to take a benefit 
may well be presumed; and there is the same reason why a surren* 
der should vest the estate before notice or agreement, as why a ^rant 
of goods should vest a property, or sealing of a bond to another in his 
absence should be the obligee's bond immediately without notica'* 
So, in Smyth v. Wheeler,(r) where a lease was assigned to B. and C. 
on certain trusts, Hale, C. J., says, this '^ assignment, being of a chaW 
tel, is in both the assignees ^ill the disagreement of B., and then it is 
wholly in C." So, it is said that mutual benefit is evidence of an 
agreement ; as, suppose two men front a river, and each of them has 
land between them and that river, and they cut through each other's 
ground for water, and that continues twenty years, in such a case an 
agreement might be presumed.(s) 



♦CHAPTER V, [ •m 1 

FBBSUKFriOZfS DBAW^ FROM TRS HABITS OFSOCIETT, 178A01ES OFTSADB, BTC. 

^ 131. The presumptions drawn from the ordinary conduct of man- 
kind and habits of society, and usages of trade, are somewhat nume- 
rous, and several of them come under the head of presumptions of 
law. Thus, the occupation of land carries with It an implied agree- 
ment on the part of the tenant to manage the land according to the 
course of good husbandry and the custom of the country.(a) So, 

(o) See Borradaile ▼. Hunter, 5 Scott, N. R. 418. It it sobmitted, that the preeomption 
does not apply to such a case, and for the ibHowinfr reasona :— 'Firat, the prineipU fiiila. 
The preaumptioa of malice from alayiog ie only a rebuttable preeumption, adopted on the 
ground, that, to call on a living person to joetify a homicide, may be very adriaable on pub. 
uc policy, and can work no hardship to the accused : an argument wholly iAapplicable to 
the case of a person who, being no more, cannot be called on to justify or explain any thing. 
Seeondly, presumption ought to be based on what most usually and generally exists. In 
nlany, probably most, cases of suicide, mental alienation, in some form or other, is present: 
in murder it is quite otherwise. Thirdly, the man who commits murder has onlj^ moral 
And religious feelings to subdue ; he who destroys himself has also to struggle against the 
primary law of nature— self-preservation. Fourthly, and lastly, there seems no good rea^ 
son why the Uw should in this case lose sight of its own maxim, ** Nemo prvsumitar esse 
imroemor stemc su» salutis, et maxima in articulo mortis.*^ (6 Co. 76 a.) 

(p) 3 B. db A. 36, (5 Eng. Com. Law Reps.) 

(f) 3Salk. 618; 3 Lev. 284; 9 Ventr. 198. 

(r) 9 Keb. 774. See, on Uie subject of diMslaimer, Nichoisoa v. Wordsworth, 9 Swanit 
365 ; and Adams v. Taunton, 5 Madd. 435. 

(s) So held by Lord Cowper, H., 6 Ann. Vin. Abr. Ev., Q. a. pi. 8. 

(a) Powley v. Walker, 5 T. R. 373; Legh v. Hewitt, 4 EuU 154. 
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where the mere existence of a tenancy is proved,, the law presumes 
it to be from year to year ; and if the day of its commencement does 
not appear, it will be settled by the custom of the country .{ft) Leases 
for uncertain terms are primi facie leases at will;(c) but where a 
tenant holds over after the expiration of a term, he impliedly holds 
subject to all the covenants in the lease which are applicable to his 
new situati9n.((f) Where a servant is hired generaAy, without any 
stipulation as to time, the law presumes the hiring to have been for 
a year, unless there are circumstances to raise a presumption to the 
contrary ;(e) a promise to marry generally is interpreted to be a pro* 
r *180 1 ^^^ *^^ marry within a reasonable time ;(/> and, on 
'- J proof of a regular marriage per verba de prsesenti, car« 

nal knowledge and consummation are implied.(^) The important 
rule of evidence, that admissions against interest are always receiva* 
ble against the party who makes them,(A) seems to be founded on the 
principle under consideration. Under this head, also, come many 
presumptions of knowledge Thus, the members of a club are pre- 
sumed to be acquainted with its rules ;{i) and parties claiming under 
a lease to know the title under which they took, and the circumstances 
connected with it{k) 

§ 13;2. The presumptions under consideration are frequently found 
useful in ascertaining the meaning of expressions used in contracts. 
The general rule on this subject is thus laid down by Mr. Starkie : 
*' Where the terms used in a contract are of dubious meaning, the 
custom and usage of the country, or of any particular class of per- 
sons, as merchants conversant with the term, to use it in a particular 
sense, is evidence that the parties themselves so intended to use it. 
But where the meaning of the terms is plain and unequivocal and k 
fortiori, where the law has annexed a particular meaning to the use 
of the term, it is an universal rule that no evidence can oe admitted 
of a custom or usage to receive such term in a different sense.''(/) 

r *181 1 ^^' ^^ ^^ '^^^ down in *Yeais v. Pim,(m) that " no usage 
I* -I of trade can be set up in contravention of an express con« 

tract. All contracts miade in the ordinary course of trade, without 
stipulation, warranty, or express provision, are presumed to incorpo- 
rate the usage and custom of the trade to which they relate. The 
contracting parties, being conusant of such customs, are presumed 
(and the presumption is generally consistent with the truth) to have 
it in their intention that their contract shall not exclude such usages.^ 
§ 133. It may be stated as a general rule, that, primli facie, all 
documents must be taken to have been made on the day they bear 

(ft) GfMlex on Evidence in Equity, 368. (e) Roe d. Bree t. Leei, S W. BL 11 7a 

{d) Digby ▼. Atkinson, 4 C«mp. 275. See Roe d. Jordan ▼. Ward, 1 H. Bl. 97 ; and 
Roberts t. Hayward, 3 C. & P. 432, (14 Eng. Com. Law Repe.) 

(tf) 3 Stark. £▼. 999, 3rd ed. 

(/} Potter V. De Roos, 1 Surk. 82, (3 En^. Com. Law Reps.); Phillipe ▼. Cmtchley, 3 
C&P. 178,(14 Enff.Com.Law Reps.); 1 Moore & P. 239,(17 Eng. Com. Law Reps.). 

{g) Dairy rapie v. I>alrymple,2 Itkvgg. C. R. 65, 66, (4 Eng. Eccl. Reps.) 

(A) SlaUerie ?. Pooley, 6 M. db W. 664 ; 4 Jurist, 1033; Howani v. Smith, 3 Soott, N. 
R.574. 

(f) R«|;gett T. Mus^ve, 2 C. & P. 556, (12 Eng. Com. Law Reps.) ; Alderson y. Clay, 
1 Stark. 405, (2 Enf . Com, Law Reps.) 

{k) BuUer ▼. Lord PortarlingtoD, 1 Con. & L. 24. (2) 2 Stark. Ey. 363, 3rd ed. 

(m) Holl, N. P. C. 95. 
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data(fi) Thu8» a letter must be presumed to have been written and 
issued at the time it bears date :(o) and the same holds in the cases 
of bills of exchange and promissory notes,(p) and the indorsements 
on \hem.(q) So, a deed is presumed to have been executed(r) and 
delivered on the day it is dated.(«) This rule is, however, subject to 
an exception in the bankrupt laws, where, in order to prevent collu* 
sion between the creditor and the bankrupt, it is held, that, in order 
to support a petitioning creditor's debt, some evidence besides the date 
apparent on the face of an instrument must be given, to shew that it 
existed before the act of bankruptcy.(0 But in an action p ^.g^ i 
*by the assignees of a bankrupt, where the defendant ^ J 

pleaded a set-off for goods sold to the bankrupt, and on an account 
stated ; it was held, that a written paper containing a statement of 
mutual accounts between the defendant and the bankrupt, and which 
bore date previous to the bankruptcy, was presumptive evidence that 
it was written at the time it bore date.(tf) 

§ 134. Many presumptions of this kind are drawn from the usual 
course of business in public or private offices. Thus, if a letter is 
sent by post, that is primft facie proof, until the contrary be proved, 
that the party to whom it is addressed received it in due cour8e.(v) 
And, in the case of Fletcher v. Braddyll,(j;) it was held, that the date 
in the post-mark upon a letter is prim& facie evidence that the letter 
existed at the time of the date ; but then it should be proved that the 
letter bears the genuine post-mark used by the office whose stamp it 
purports to bear at the time the letter reached its destination. So, 
in the case of private offices, where, in order to prove notice of dis- 
honour of a bill of exchange, it was shewn, that, on the day after it 
became due, the plaintiff wrote a letter to the defendant, stating that 
the bill had been dishonoured; and that this letter was put down on 
a table, where, according to the usage of the plaintiff's counting- 
house, letters for the post were always deposited, and that a porter 
carried them from thence to the post-office ; but there was no evi- 
dence as to what had become of the letter after it was put down on the 
table; Lord Eiienborough held, that *this was not prim& p ^.^a ^ 
iacie evidence of the letter's having been sent by post; ^ -I 

saying, ** You must go farther. Some evidence must be ^iven that the 
letter was taken from the table in the counting-house and put into the 
post-office. Had you called the porter, and he had said, that, although 
he had no recollection of the letter in question^, he invariably carried 
to the post-office all the letters found on the table, this might have 



.■ 



(n) DariM ▼. Lowndes, 12 L. J. N. S., 510, Cam. Saoe. ; Anderton ▼. Westoa, 6 Binr.N. 
C. 296, (37 Eoff. Com. Law ReM.); Smith ▼• Batteiw. 1 M. & Rob. 341 ; Sinclair v. Bag- 
galey, 4 M. & W. 312. 

(o) Hunt V. Maaaev, 5 B. & Ad. 902, (27 Eng. Com. Law Repa.) 

ip) Anderaon ▼. Weaton, 6 Bing, N. C. 296, (37 Eng. Com. Law Repa.) 

iq) Smith ▼. Battena, 1 M. & Rob. 341. 

(r) Anderaon y. Weaton, 6 Bingr. N. C. 296, (37 Eng. Com. Law Repa) 

(t) Stone ▼. Grnbbam, 1 Ra R. 3, pi. 5 ; Ofley ir. Hieka, Cro. Jac. 264. 

(() 2 SUrk. Ev. 149 ; AnderwHi ▼. Weaton, 6 Binff. N. C. 296, (37 Eng. Com. Law 
Repa.) ; Sinclair ▼. Baggaley, 4 M. & W. 312; overralmg Tavlor ▼. Kinloch, 1 Stark. 175, 
(2 Eng. Com. Law Repa.) («) Sinclair ▼. Bag^aley, 4 M. & W. 312. 

(«) Warren ▼. Warren, I C, M. db R. 252 ; per Parke, B., Kiaran v. Johnaon, 1 Stark. 
109, (2 Eog. Com. Law Repa.) {x) 3 Stark. 64, (14 Eng. Com. Law Rape.) 
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don6."(y) So, where, in order to prove that a letter had been sent to 
jfndia from London by the defendant, a clerk in his office was called, 
who produced a letter*book, in which the letter was copied in his 
handwriting, and stated the practice of the office to be for him to copj 
into the book all letters for India; that, when copiedt they were given 
to the defendant to seal, and afterwards carried, either by the witness 
or another clerk, to the letter-office at the India House ; but that there 
was no particular place of deposit in the office for the letters that 
were to be carried. Both the clerks swore that they always carried 
the letters given them for that purpose, but neither had any recollec- 
tion of this particular letter. Lord Tenterden said, *^ I have great 
reluctance to refuse this evidence, but am bound to do it. The prac- 
tice here differs from that in most counting-houses : if the duty of the 
clerk had been to see the letters be copied carried to the post-office, 
it might have done ; but here there is something else to be done after- 
wards, and that by the defendant "(s^) And in the case of Hawker, v. 
r •184 1 S^'^^'^'C^) where one of the plaintiffs' clerks ^stated that 
I- -la letter from the plaintiffs, which the witness had copied, 

giving the defendant notice of dishonour of a bill of exchange, was 
sent by the post on the morning of the lOth January, but he nad no 
recollection whether it was put in by himself or by another clerk ; the 
whole Court of Common Pleas thought this was not sufficient evi- 
dence that the letter had been put into the post. A libel sold by a 
servant in a bookseller's shop is evidence of a publication by the mas- 
ter, and, it should seem, was formerly deemed conclusioe evidence ;(b) 
but by the recent stat. 6 & 7 Vict. c. 96, s. 7, it is enacted, that 
** whensoever, upon the trial of any indictment or information for the 

Kublication of a libel, under the plea of not guilty, evidence shall 
ave been given which shall establish a presumptive case of publica- 
tion against the defendant by the act of any other person by his 
authority, it shall be competent to such defendant to prove that such 
publication was made without his authority, consent, or kaowledge, and 
that the said publication did not arise from want of due care or cau- 
tion on his part" 

§ 185. There are several other presumptions drawn from the usages 
of trade. Thus, where a partnership is found to exist between two 
persons, but there is no evidence to shew in what proportions the par* 
ties are interested, it is to be presumed that they are interested in 
equal shares.(c) So, bills of exchange and promissory notes are pre- 
r #185 1 ^""^^^ ^^ hdive been given for consideration ;(d) *and after 
L -la year from the issuing of a fiat in bankruptcy, it will be 

prisumed that all the creditors have proved their debts, so that a 
release from those who had proved may be considered as a release 
twn all the creditors.(e) 

(y) Hetherinston t. Kemp, 4 CROip. 194. 

(«) TooMj V. Williams, M. Sl M. 129, (33 Eng. Com. L4w Reps.) 

(a) 4 Bins. 7i5« (1^ ^^g» Com. LaW Kept.) See further on Uiis Bubjeet the case of 
Pritt T. Fairdough, 3 Camp. 305, and thoee re/cired to in the note to that ease ; and Hage- 
dorn ▼. Reid, 3 Camp. 377. So, wiih respect to the practice in an attorney's office, Doe d. 
Patteshall ▼. Turford, 3 R d& Ad. 890, (33 Eng. Com. Law Reps.) 

(b) OreenL L. E^ art 36, p. 49 ; 1 Phill. 6l Am. Ev. 466, where seroral cases are cited. 
(e) Farrar y. Beswick, 1 M. Jb Rob. 537, per Parke, fi. 

(d) Chitty ^ Huime on Bills of Exchange, 6b ; Byles on Bills, S, 88, 4th ed. 

(s) Carter v. Abbot, IB,SlC, 444, (8 Eng. Com. Law Reps.) See, for other instances. 
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♦CHAPTER VI; [ »186 ] 

PBS8UMFTI01T O^ THE CONTINUANCE OF THIN08 IN THE STATE TRET HAVE 

ONCE EXISTED. 

§ 136. It is a very general presumption, that things once proved to 
have existed in a particulat state are to be understood as continuing 
in that state, until the contrary is established by evidence, either direct 
or presumptive. Thus, where seisin of an estate has been shown, its 
continuance will be presumed ;{a) as also will that of a parochial set- 
tlement,(&) of the authority of an agent,(c) &c. ; and there are several 
instances to be found in the books, where this presumption has been 
held stronger than the presumption of innocence, or those derived 
from the course of nature. Thus, on an indictment for libelling a 
man in bis capacity of public officer, on proof of the prosecutor having 
held the office previous to the publication of the libel, his continuing to 
do so was presumed ;{d) and where adultery has been proved, its con- 
tinuance will be presumed while the parties live under tne same roof.(e) 
So, although the law in general presumes against insanity, yet where 
the fact of insanity has once been shown, its continuance r ^igi^ -i 
•will be presumed, and the proof of a subsequent lucid '• J 

interval lies on the party who asserts it.(/) 

§ 137. There are two particular cases which will require separate 
consideration, namely, the presumption of the continuance of debts, 
obligations, &c., until discharged or otherwise extinguished, and the 
presumption of the continuance of human life. With respect to the 
former of these, a debt once proved to have existed is presumed to 
continue, unless payment, or some other discharge be either proved or 
established from circumsiances.(g) A receipt under hand and seal is 
the strongest evidence of payment, for it amounts to an estoppel, con- 
clusive on the party making it ;(A) but a receipt. under hancl alone,(t) 
or a verbal admission of payment,(Ar) is in general only prima facie 
evidence of it, and may be rebutted. Of the presumptive proof of 

{payment, the most obvious is that of no demand having been made 
or a considerable time ; and previous to the 3 & 4 Will. 4, c. 42, s. 
8, the courts, by analogy to the Statute of Limitations, had established 
the artificial presumption, that, where payment of a bond or other 
specialtv was not demanded for twenty years, and there was no pay- 
ment 01 interest or other circumstance to show that it was still in 

Sargent ▼. Reed, 2 Strang 1239 \ Hoagrbtoo v. GiitMirt, 7 C. & P. 701, (33 Eng. Com. Law 
Reps.) ; CkinoiiiBham v. Fonblanqae, 6 C. d& P. 44, (25 Eng-Com. Law Repi.) ; Leiiehi^a^ 
T. Cooper, 7 C. & P. 1 19, (32 Eng. Com. Law Reps.) 

(a) WrotetlejT ▼. Adams, Plowd. 193, and the cases there cited ; Smith ▼. Stapletoi^ 
Plowd. 431 ; Cookman ▼. Farrer, T. Jones, 181. f6) R. ▼. Tanner, 1 Esp^OTIl 

(0 Smout ▼. llbery, 10 M. & W. 1. {d) R. t. Badd, 5 Esp. 230. 

(e) Turton ▼. Turton, 3 Hagg. N. C. 350, (5 Eng. EccL Reps.;) Shelford on Marriage 
and Diforee, 405. 

(/) 3 Stark. Ev. 1276, 3rd ed., and the anthorities there cited. Semel foribnndas, sem- 
per foribundas preBsamilur. (Gresley on Evidence in Eqaity, 368 ; Co. Litt. 246, b. ; L. 
Nott MS.) Where any insanity is proved, the law presumes the lunatic dangeroas« for it 
is difficolt to estimate what he will do. (Per Alderson, B^ in Hobday ▼. Davies and Others, 
Kent Spring Assises, 1842, MS.) 

ig) Jackson T. Irvin, 2 Camp. 48. {h) Gill Ev. 15& 

(t) GrecnL L. E., arts. 212 and 305. (A) Id. art 209. 
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r •ISfi 1 '^^^' payment •r Vf lease oaght to be j^resumed by a 
I* ^ ^ J jury.(/) *By that statute it is enacted, that * all actions of 
debt for rent upon an indenture of demise, all actions of covenant or 
debt upon any bond or other specialty, and all actions of debt or scire 
facias upon any recognizance that shall be sued or brought at any 
time after the end of that session of parliament, shall be commenced 
and sued within ten years after the end of that session, or within 
twenty years after the cause of action, but not after." Even though 
this statute be not pleaded, the fact of payment may still be presumed 
by a jury from lapse of time, or other circumstances which render 
the fact probable ;{m) as, for instance, the settlement of accounts sub* 
sequent to the accruing of the debt, and in which no mention is made 
of it.(n) Where a landlord gives a receipt for rent due up to a cer- 
tain day, all former arrears are presumed to have been paid ; for it is 
likely that he would take the debt of longest standing first. (o) Pre- 
vious to the statute, it was laid down by Lord Ellenborough, in Colsell 
V. Budd,( p) that *' after a lapse of twenty years, a bond will be pre- 
sumed to be satisfied ; but there must either be a lapse of twenty years, 
or a less time, coupled with some circumstance to strengthen the jure- 
sumption." In Brembridge v. Osborn,(f ) also, the same learned judge 
told the jurv, that, where there is a competition of evidence as to the 
question, whether a security has or has not been satisfied by payment, 
r ^,gg n the possession of the uncancelled security by *the claim- 
^ ^ ant ought to, turn the scale in . hisfavour, si nee, in the 

ordinary course of dealing, the security is given up to the party who 
pays it. Where land is conveyed to trustees on trust to pay debts, 
with remainder over, payment of the debts may be presumed from 
long possession by the remainderman, joined with other circumslan- 
ces.(r) Release as well as payment may be inferred from circum- 
stances, (j) 

§ 138. On the same principle, although revocation or surrender will 
not be presumed ,(0 they may be inferred from circumstances. In 
Doe d. Brandon v. Calvert,(tt) where, in answer to an ejectment, the 
defendants set up a mortgage term made to a stranger eighteen years 
previous, and neither accounted for their possession of it, nor proved 
any payment of interest under the mortgage ; the judge having advised 
the jury to presume a surrender oFthe mortgage term, the verdict was' 
set aside by the court; and Mansfield, C. J., there says, " There is no 
circumstance here to lead to the supposition that the deed was surren- 
dered, except the eighteen years' time ; if the deed had been assigned 
or«s«irrendered, the instrument whereby it had been assigned or sur- 
rendered ought to be in the possession of the plaintifl*. No reason is 

(2) Oswald V. Laflrh, 1 T. R. 371 ; Waihiog^ ▼. Bryimr, Peake*8 £▼., App. zxv. 

(m) 3 Surk. Ev. 83.3, 3rd ed. See Cooper ▼. Turner, 3 StArk. 497, (36 Eog. Com. Ltw 
Reps.;) Lacas v. Novosilienski, 1 Esp. 396; Sellen ▼. Norman, 4C. 6l P. 80, (19 En^. 
Com. Law Reps. ;) Pfiel v. Vanbatenberjf, 3 Camp. 439. 

(fi) Colsell V. fiadd, 1 Camp. 37 ; Oswald ▼. Legb, 1 T. R. 370. See the instanoe of thie 
gifen supra. Part I., Ch. 3, art 34. (o) GUb. Ev. 157. 

ip) 1 Camp. 37. See Oswald v. Legh, 1 T. R. 371. 

iq) 1 Surk. 374, (3 £n^. Com. Law Repe) (r) Anon. Viu. Abr. Ev. Q. a. pi. 17. 

(•) Washington v. Brymer, Peake*s Ev. App. zzv. ; Pickering v. Stamford, 3 Ves. jun. 
583 ; Reeves v. Brymer, 6 Ve«. 16. {Jt) Moreton v. HorUw, 3 Keb. 483. 

(«) 5 Taunt. 170, (1 Eng. Com. Law Reps.) 



assigned to acMuiit why it should not be there ; the question is, there- 
fore, whether fi-om the circumstance of the eighteen years only, a 
surrender can be presumed. I have never known any case in which 
a shorter time than twenty years has been held sufficient r ^.g^ -i 
•to ground the presumption of a surrender» and that is I- -* 

often too short a time, for many times receipts and documents may be 
lost But it is enough to say that twenty years is the time prescribed 
by act of parliament as a bar to an ejectment, by analogy to which 
the do&trine of presumption has gone ; and we might as well say a 
presumption might be raised b^ five years in assumpsit, or three years 
in trespass, as eighteen years m ejectment." 

§ 129. We next proceed to the. presumptions respecting human life. 
There is certainly no prtuumptio juris relative to its duration in the 
abstract : and in one case the Court of Queen's Bench said, that they 
could not assume judicially that a person alive in the year 1034 was 
not still living in 1827.(x) The death of any party once shown to 
have been alive is matter of fact to be determined by a jury ; and as 
the presumption is in favour of continuance of life, the onus of proving 
the death lies on the party who asserts it(y) 

^ 140. The fact of death may, however, be proved by presumptive 
as well as by direct evidence.(z) When a person goes abroad, and 
has not been heard of for a long time, the presumption of the conti« 
nuance of life ceases at the expiration of seven years from the period 
when he was last heard of.(a) And the same rule holds generally 
with respect to persons away from their *usual places of r ^.g. -■ 
resort, and of whom no account can be given.(ft) This ^ J 

is incorrectly spoken of in some books as a presumption of laWt{c) 
but it is, in truth, a mixed presumption, said to have been adopted by 
analogy (<2) to the statute of 1 Jac. 1, c. 11, s. 2, which exempts* from 
the penalties of bigamy any person whose husband or wife shall be con- 
tinually remaining beyond the seas by the space of seven years together, 
or whose husband or wife shall absent him or herself the one from 
the other by the space of seven years togetiier in any parts within the 
king's dominions, the one of them not ktiowing the other to be living 
within that time ; and the 19 Car. 2, c. 6) s. 2, respecting the lives of 
persons in leases, who shall be absent for more than seven years, and 
who are thereupon to be deemed naturally dead. But where a party 
has been absent for seven years, without having been heard of, the 
only presumption arising is, that he is dead : there is none as to the 

(«) Atkins Y. Warrington, 1 Cbitty, Plead. 358, 6tli ed. See also Benaon y. OUtI;^ 
8tr. 930. 

(y) 4 Borge*a Cokmitl Law, 10; Smartle ▼. Penhallow, 9 Lord Raym. 999 ; Throgmor. 
too V. Walton, 3 Ra R. 461 ; Wilion ▼. Hodgea, 3 Eaat, 313. 

(s) Tborne ▼. Rolfe, Andera. 30, pL 43 ; Dyer, 185; BendL 86; Webster v. Birchmoie, 
13 Ves. 3(S3. 

(a) Hopewell ▼. De Pinna, 3 Camp. 113 ; Doe d. Banning v. Griffin, 15 East, 393 ; Len 
V. WUlock, 6 Ves. 606 ; Rust v. Baker, 6 Sim. 443 ; Diznn ?. Dixon, 3 Bro. C. C. 510. 

(6) Doe d. Lloyd v. Deakin, 4 a & A. 433, (6 Eng. Com. Law Reps.;) Doe d. George 
T. Jessoo, 6 East, 85 ; Rowe v. Hatland, 1 Black. 404; Bailey ▼. Hammond, 7 Ves. 590. 

(e) Nepean t. Doe d. Knight, 3 M. d& W. 91«, 913. 

(J) 4 Burge*s Colonial Law, 10, 11; SheUbrd*s Real Property Aots, 176, 177. Tbera 
•re some traces to be found in the bookt of this presumption before the statutes, (see Thorne 
V. Rolfe, Dyer, 185 ; Bendl. 86 ; and F. N. E 196,) which might possibly have been adopted 
by analogy to tlie pre-existing presomption, instead of iti being copied urom them. 
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time or his dea(h« as to whether Ke died at the banning or at the end 
of any particular period daring those seven years : if it be important 
to any one to establish the precise time of such person's death, he must 
do so by evidence of some sort, to be laid before the jury for that 
purpose, beyond the mere lapse of seven years since such person was 
r *192 1 '^^^ heard of.(e) The cases in which this presumption 
*- -' *has come in conflict with the presumption of innocence 

have been considered in the first part of this work ;(/) and a jury 
may find the fact of death from the lapse of a 'shorter period than 
seven years, if other circumstances concur.(g) 

§ 141. As connected with the subject of the continuance of human 
life, it remains to notice a class of cases which have embarrassed the 
jurists of every country, and on which the law in our own can hardly 
be considered settled. The cases to which we allude are those unfor- 
tunate ones which have from time to time presented themselves, 
where several individuals, generally of the same family, perish by a 
common calamity, such as shipwreck, earthquake, conflagration, or 
battle, and where most usually the priority in point of time of the death 
of one over the rest would exercise an influence on the rights of third 
parties claiming under them. The civil law and its commentators 
were occupied considerably with questions of this nature, and it 
seems to have been a general principle among them, (subject, how* 
ever, to exceptions,) that, where the parties thus perishing together 
were parent and child, the latter, if under the age of puberty, was pre- 
sumed to have died first; but, if above that age, the rule was re- 
f *193 1 versed.(A) In the case of husband and wife, the pre- 
^ -I sumption *seem8 to have been in favour of the survivor- 

ship of the husband.(z) All these presumptions were based on the 
assumption, that the party deemed to have survived was likely, from 
his superior strength and robustness, to have struggled longer against 
death than his companions. A full and able examination of the writ- 
ings of the civilians and old French lawyers on this subject will be 
found in the 4th volume of Mr. Surge's work on Colonial Ij2lw,{j) 

§ 142. The law of this country does not appear as yet to have 

(e) Doe d. Knight t. Nepean, 5 B. &>. Ad. 86, (37 Eng. Gdoi. Law R«ps. ;) confirmed oa 
error, 3 M. db W. 894. According to a newspaper report, the vice chancellor of England 
■aid, in a recent ease, that the old law of pretaniption was, bv the altered state of European 
•Dciety, becoming erery day less tenable ; for, by the facilities which travelling by steam 
alfbrded, ■ man coald now, in a very short space of time* and without the leoist difficnlly* 
transport himself to the backwoods of America, or to Van Diemen's Land, where he migat 
never be heard of. (Watson ▼. England, ^ Times,*" Feb. S3, 1 844.) 

(/ ) Part L, Ch. 4, art 49. (g) Greenl. L. E. art 41, p. 47. 

(4) Greenl. L. E. art 39, p. 35 ; Dig. lib. 34, tit 5 ; />« relms dubiu, 1. 9, § 4 ; L 16, i 
1 ; L 93, and 1. 33. (t) Dig. lib. 34, Ut. 5, de Reims duHi$, L 9, § 3. 

( j) We say the old French lawyers, for the Cbde Napolcen makes the foilowtng expresi 
and clear provision for cases of this nature, when there are no circa mstanees irom whiqh it 
can be inferred which party sonrived. First, if both are under the age of fifteen years, the 
eldest is presumed to have sorviyed ; and if they are both above sixty, the presumption is in 
lavour of the youngest Secondly, if some are under fifleen, and others above sixty, the 
former are presumed to have survived. Thirdly, when they all are between the age of fif- 
teen and sixty, and are both of the tame sex, the youngest is presumed to have survived ; 
trat where they are oidiffereni sexes, a male is presumed to have survived a female of equal 
•ge, or whose age does not exceed his by ■ year. AH these presumptions, however, only 
hold good until disproved. (Code Civil, iiv. 3, tit 1, ch. 1, cfet Ateeetsteiw, arts. 790, 731, 
733.) 
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adopted any decided rule on this 8ut$ect,(ft) but, whenever it can be 
done^ leaves the question of which of two parties survived the longest 
to be determined by a jury or ecclesiastical judge, according to the 
facts of the case, such as the comparative age, strength, and dan^r 
to which they were respectively exposed, and any other surrounding 
circumstances calculated to throw light upon it.(/) Still, however, 
cases have ^occurred from time to time, in which there p ^.g. •. 
were no such indicia to cuide ; and as the decisions are ^ ^ 

not numerous, we will place them before the reader in their chrono- 
logical order, and then state what appears the legitimate inference to 
be deduced from them. 

^ 143. The first(m) arose in the course of the last century. Gene- 
ral Stanwix, in October, 1766, together with his second wife and a 
daughter by a former marriage, set sail in the same vessel from 
Dublin ta England. The ship was lost at sea, and no account of 
the manner of her perishing ever received. Upon this, the maternal 
uncle and next of kin of the daughter claimed the effects of the 
General, on the principle of the civil Taw, that, where parent and child 
perish together, and the manner of their death is unknown, the child 
must be supposed to have survived the parent Similar claims were, 
however, put forward by the nephew and next of kin of General 
Stanwix, who moved the King's bench for a mandamus to compel 
the Prerogative Court to grant administration to him. The rule for 
that purpose was, after argument, made absolute, on the sround that 
the question of survivorship sought to be established could only arise 
under the Statute of Diitributions, and that the nephew, being next of 
kin, was entitled to the adminutration of the goods of the deceased. (n) 
This case is clearly no decision on the subject, and the suit is said to 
have been compromised upon *tbe recommendation ofr ^.g^ -i 
Lord Mansfield, who/said he knew of no legal principle on I- ^ 

which he could decide it.(o) The next case Is that of Wright v. 
Sarmuda, or Wright v. Netherwood,(p) where a man, with his wife 
and child, embarked from Jamaica, and the vessel having never been 
seen afterwards, all on board were presumed to have perished. The 
case involves some other points, but Sir William Wynne, on deliver- 
ing his judgment, says, '* I desired the priority of the death of the 
parties to tie considered. / always thought it the mo$t rational prh^ 
sumption that all died together ^ and that none could transmit rights to 

« 

(k) 1 Phill. k. Am. Ev. 469 ; 4 Bargre, Col. Law, 27 ; Greenl. L. E^ $ 39, p. 35. 

if) The old caM of Broafrhton ▼. Randall (Crb. Elii. 503) is well known, where a &ther 
and aon were aeixed as joint-tenants, and to the heirs of the son. Both father add son were 
banged at the same time iu one cart; but because the son, as was deposed by some of the 
witnesses, survived as appeared by his shaking* his legs, ajid probably some other tokens, 
his wife was held entitled to her dower. 

(m) See, however, the case of Hitchcock v. Beardsley, West Rep. Temp^ Hardw. 445, 
June 28, 173a 

(n) R. V. Dr. Hay, 1 W. Bl. 640. This case was deemed at the time to be altogether 
novel, and Mr. Fearne composed two ingenious arguments, one in favour of each of the 
claimants. See bis posthumous works. 

(o) Greenl. L. E. 36, § 30 ; note to Taylor v. Dipkxsk, 2 PhilL 26a If this be tnie, it 
•hows that, in the opinion of that learned judge, whose acquaintance with the Roman law 
was pretty extensive, the artificial rules of the Justinian Code on this subject had not then 
been adopted in this country. 

(p) Cited in a note to Taylor ▼. Diplook, 3 PhilL 266, May 6, 179a 
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anothen'* This case was followed b^ that of Taylor y. Diplock,(f ) 
in which J. T. had constituted hrs wife sole executrix and residuary 
legatee. Both husband and wife were drowned in a transport on tte 
14th January, 1814 ; whereupon a question arose, whether the rela« 
tions of the husband, or those of the wife were entitled to the residue* 
The point appears to have been fully argued, when the authorities 
from the civil law and the two previous cases were cited, and the 
following judgment was delivered by Sir John Nicholl : — ** This case 
is under singular circumstances; it arises upon the grant of an 
administration, with the will annexed, of J. T. ; and the question is, 
whether the administration is to be granted to the next of kin of the 
testator, or to the next of kin of the residuary legatee. • . • The first 
r *196 1 ^^^ preliminary question is, on *whicn side lies the pre- 
I- -I sumption t on whom the burdenof proof ? The adminis* 

tration prayed is not to the wife, but to the husband — rtrunA facie^ it 
belongs to the next of kin of the party deceased ; to nim and to his 
property, the wife, or next of kin, has a right to administer under 
the Statute of Administrations. But it is laid down in the books, that* 
in case of there being a residuary legatee, the statute does not apply. 
The next of kin has the prim& facie right; but if there is a residuary 
legatee, he would be entitled: there is no such person here, for. the 
party claims derivatively from the residuary legatee. The burden 
of proof lies on him to shew that the deceased left a residuary legatee ; 
the next of kin of the residuary legatee is to shew that the wife 
survived her husband. The same was the rule in the civil law, as 
has been satisfactorily stated in argument — the proof of the wife's 
surviving must be shewn, otherwise the deceased left no residuary 
legatee. • . • The civil law is in favour of the last possessor. Think- 
ing, as I do, that it is incumbent on the next of kin of the wife to prove 
her survivorship, how stands the case on the evidence 7 There is 
no direct evidence as to the point." [The learned judge here went 
into an examination of the evidence, which was in some respects 
contradictory, and, in the course of his observations, says] — ^'Pfone 
of the witnesses represent the husband at the moment to have been in 
a weak infirm state ; none represent him as having lost his recollec* 
tion. Looking at their comparative strength, there is nothing to take 
a\oay the ordinary presumption, that a man was likely to survive a 
woman in a struggle of this description ; still less is there any thing 
to prove the contrary. Upon the whole, I am not satisfied that proof 
r ^.g^ 1 is adduced *that the wife survived. Taking it to be that 
^ ^^ both died together ^ the administration is due to the repre- 

sentative of the husband. I assume that they both perished at the- 
same moment, and therefore I shall grant administration to the repre- 
sentative of the husband. / am not deciding that the husband sur* 
vived the wife** The next case is that of Mason v. Ma8on.(r) A 
father bequeathed his personal property to trustees, to pay to each of 
his children who should be living at the time of his death £5000, to 
be paid to the sons at twenty-one, and to the daughters at twenty-one 
or marriage respectively, with benefit of survivorship, in case any 

(g) 9 PhtU. 361, decided April 19, 1815. 
(r) 1 MerriT. 306, daoiddd March 11, 161& 
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should die before their portions cWere respectively payable. The 
testator had ten children, nine of vvhon) survived him ; and he had, 
in January, 1609, embarked with his son Francis in a ship bound from 
Bengal to England, which was lost on her voyage, and all on board 

Eerished. The case came on for further directions, the Master 
aving stated in his report that he was unable to state whether 
Francis survived his father or not, when Sir W. Grant« M. R., said, 
*' There are many instances in which principles of law have been 
adopted from the civilians by our English courts of justice, but none 
that 1 know of in which they have adopted presumptions of fact from the 
rules of the civil law. In General Stanwix*s case, I thought the stress 
of the argument to be in favour of the representatives olf the father. 
There were three contingencies: either the daughter survived the 
father, or the father the daughter, or both perished at the same instant. 
In the first of these cases alone would the representatives of the 
daughter have been entitled, those of the father in either r ^.g^ •. 
•of the two last There were, therefore, two chances to ^ -I 

one in favour of tFie latter. In the present case, I do not see what 
presumption is to be raised. Since it is impossible you should 
demonstrate, I think, that if it were sent to an issue, you must fail for 
want of proof." The plaintiff's counsel, however, pressing the 
matter, an issue was directed, to try whether the son, Francis, was 
living at the death of the testator. The result of that issue does not 
appear to be known. The next case is that of Colvin v. H. M. Pro- 
curator*General,(«) where an intestate was drowned, together with 
his wife, by the upsetting of a boat in the river Ganges. An applica- 
tion for administration having been made by a creditor, Sir J. Nicholl 
is reported to have said, that, ** in strictness, the representatives of 
the wife ought to have been cited ; but as the primd facie presumption 
of law was, that the husband survived, and as the property was small, 
and the debt large, the decree might pass.'' In tlie next case, In the 
Goods of Selwyn,(0 where a party directed, that his wife, if living at 
his decease, should have all his property, and be sole executrix, and, 
in the event of her dying in his lifetime, then the will appointed three 
executors and trustees ; the testator and his wife perished at sea on 
the 18th August, 1831, but no proof could be obtained as to the 
exact time at which either died ; their bodies were found floating 
near the shore some few days after the wreck. Probate having been 
prayed on the part of the substituted executors, Sir J. NicholT said, 
** Instances have occurred, where, under similar circumstances, the 
question has been, which of. two persons survived ; but, in the absence 
of clear evidence, it *has generally been taken that r ^^gg -i 
both died at the same moment" [The learned judge here ^ -' 

referred to Taylor v. Diplock.] •* Here the wife and her represen- 
tatives would have no interest in the effects, unless under the words 
' in case she should be living at his death.' The only difficulty arises 
from the other clause, providing that the substitution of the executors, 
and the devise over, shall take effect in the event of her * dying in 
his lifetime.' Without going into the general presumption^ that the 



(•) 1 Haf . N. & 99, Mieh. 1897, (3 Em. EccL Rom.) 
(I) 3 H4f • N. a, 748, Uiln 1831, (5 Eog . EccL Kept.) 
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» 

hudfand was ike stronger^ and ikerefmre tmrmved^ the intention isr fo 
clear* that whatever might be the construction of the words in other 
courts, I shall decree probate to the substituted executors in common ' 
form ; the next of kin making no opposition to the grant, and having 
it in their power, if they should hereafter see fit, to call in the probate 
and contest the point." In the case of The Goods of Murray,(tt) it 
appeared that the deceased, with his wife and only child, proceeded 
on a voyage from Dublin to Quebec ; that during a heavy gale, the 
vessel struck theiand, at which time the deceased was on deck, tiis 
wife and child being below in the cabin. The deceased then went 
below, shortly after which the vessel again struck, and went to pieces, 
and all three were drowned. The deceased having left a will, 
bequeathing the whole of his property to his wife, the court granted 
adrtiinistration cum testamento annexo to the next of kin of the 
husband, as a widower ; " there being (says the report) nothing to 
shew that the wife survived, the next of kin of the wife consenting** 
The next year the case of Satterthwaite w Powell(ti) came befoi'e Sir 
r *200 1 ^^^^^^ Jenner. By a marriage ^isettlement bearing date 
*■ J the 19ih February, 1811, certain property was settled to 

the separate use of the wife for life, and after her death for the 
husband for life, in case he survived her ; and after the death of the 
survivor, then, as she should appoint by deed or will, among her 
children ; but in case of the children dying under twentv-one, and 
unmarried, and in default of appointment, then in trust for her execu- 
tors, administrators, and assigns, and personal tepresentatives, for 
their own use. The deceased made no apppintment, and died intes- 
tate, havinff been drowned at sea with her husband and four children, 
when the snip was lost and every one on board perished. Letters of 
administration having been granted to her mother, as her next of 
kin, who died leaving part of the goods unadministered, the question 
was raised, whether administration of the unadministered eflects 
should be granted to the next of kin, or to the representatives of the 
husband, and the doctrine of the civil law and Taylor v. Diplock were 
referred to. Sir H. Jenner, in delivering judgment, said, ** it appeared 
to me that this point was settled ; the principle has been frequently 
acted upon, that, where a party dies possessed of property, the right 
to that property passes to his next of kin, unless. it be shewn to 
have passed to another by survivorship. Here, the next of kin of 
the husband claims the property which was vested in his wife; that 
claim must be made out ; it must be shewn that the husband survived* 
The property remains where it is found to be vested, unless there be 
evidence to show that it lias been divested. The parties in this case 
must be presumed to have died at the same time ; and, there being 
r »201 1 ^^^^^S ^^ shew that the husband survied his wife,, the 
^ -> ^administration must pass to her next of kin." The last 

case on this subject seems to be that of Sillick ▼• Booth,(x) in which 
the question of survivorship among males arose before- Knight Bruce, 
v. Ck, but the case was decided on the evidence, without touching 
this point 

(u) 1 Curtis, 596, Hil. T. 1837, (6 En^. Eccl. Kept.) 
(e) Id. 705, Janoary 31, 1838, (€ Epg. Gccl. Reps.) 
(«) 1 Y. & CoL N. a 117, December, 13, 1841. 
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§ 144. The true conclusion seems to be, that the law of England 
recognises no artificial presumption in cases of this naturey(y) but 
leaves the real or supposed superior strength of one of the parties 
« perishing by a common caiamily to its natural weight, as a circum* 
stance proper to be taken into consideration by a jury or ecclesiastical 
judge called on to determine the question of survivorsbipy but which 
circumstance, standinff alone, is insufficient to shift the burden of 
proof. If, therefore, the party, who, by laying claim to property on 
the ground of survivorship of one individual over another, takes upon 
himself the onus of proving that survivorship, has no further evidence 
than the as8umption,(x) that, from ase or sex, one party struggled 
longer against *their common death than his companion, p ^^m i 
it seems that no decree would be made in favour of the ^ J 

claim. But, on the other hand, it is not quite correct to sav that the 
law presumes both to have perished at the same moment — ^this would 
be to establish an artificial presumption against manifest probability ; 
although the practical consequence is in many cases the same, because, 
if the parly on whoip the onus of proof lies cannot show affirmatively 
which died first, the question will necessarily be treated bv the tribunal 
as a thing from its nature unascertainable, and that, for all that appears 
to the contrary, both individuals may have died at the same moment. 
It is submitted, that, in this way, most, if not all, the cases may be 
explained and reconciled, (a) 



•CHAPTER VII. [ *203 ] 

PRBSiniFnOllS IK DISFAVOUB OP THE SPOLIATOB. 

§ 145. The rule ** Omnia prsesumuntur contra spoliatorem,''(a) that 
all things are to be presumed in disfavour of the 8poliator,(i),is rather 
a favourite maxim in the raw,(c) and rests partly on natural equity, 
partly on convenience. One of the leading cases on the subject is 
that of Armory v. Delamirie,((i) where a person in a humble station 

(y) Graeol. L. EL, art 29, p. 35. 4 Barge's Colonial Law, 97; 1 Phill. Sl Am. Ev. 469. 

(k) We lay a8$umpiion^ for in many cases it is nothing more. Prim& facie, a daI« 
would struggle longer than a female, ^ tkey tosre plaeed in exaetly stmtiar cireunMfoncet 
with r€$pect la the impending dmnger; but where a ship has foundered at sea, who is to 
decide that question 7 And occasionally the superior health or strength of the female would 
reverse it all. It is right here to allude to a statement made by some modem physiological 
writers, that, in some species of deaths, the strongest persons perish fint In deaths ntmi 
the effects of^ carbonic acid gas, for instance, the female adult is said to surftfe longer than 
the male adult. Se^ the authorities cited in Beck*s Med. Jurisp., p. 397, 7th ed., who also 
relates an incident fhrnished b? a modern traveller, who, in giving an account of a caravan 
coming in want of water in a Nubian desert, says, ** that the youngest slaves bore the thirst 
better than the rest, and that, while the grown-up boys all died, the children reoehed Egypt 

in n%jy*** 

(a) The presumption of survivorship of mother or child, when both die during delivery, 

is more properly a medical than a legal question. See on this subject. Beck's Mod. Jqrisp., 

chap. 10, p. 387, 7Ui ed. 

(a) 1 SUrk. Ev. 564, 3rd ed.; 3 Evans's Polb. 336^ 

(6) 17 Ha St Tr. 1430. 

(e; Mr. Smith's note to Armory v. Delamirie, 3 SmiUi's Leaduig Cases, 153. (Law 
Library.) (d) 1 SUange, 505. 
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of life having found* a jewel, took it to a ffoldsraitb's shop to inquire 
its value, who, having got the iewel into nis possession under pre> 
tence of weighing it, took out the stone, and on the finder refusing to 
accept a small sum for it, returned to him the empty socket An 
action of trover having been brought to recover damages for the 
detention of the stone, Fratt, C. J., directed the jury, that, unless the 
defendant produced the jewel, and shewed it not to be of the finest 
water, they should presume the strongest against him, and make the 
value of the best jewels the measure of their damages. So, in the 
recent case of Mortimer v. Craddock,(e) which was an action of 
(rover for a necklace, consisting of several diamonds, which had been 
unlawfully taken out of the owner's possession ; and some of the dia- 
monds were seen shortly afterward in the possession of the defendant, 
r ^204 1 *^^^ could ffive no satisfactory account how he came by 
I* ^ them. On tnis it was held that the jury might fairly be 

directed to presume that the whole set of diamonds had come to the 
defendant's bands, and that the full value of the whole was the proper 
measure of damages. In the great case of Ann^sley v. The Earl of 
Anglesey, the circumstances which pressed most against the defendant 
were, that he had caused the plaintiff, who claimed the title and family 
estates as heir, to be kidnapped and sent to sea, and afterwards endea- 
voured to take away his life on a false charge of murder — facts, 
which one of the learned judges said, spoke more strongljr in proof of 
the plaintifTs case than a hundred witnesses.(/) So, in highway rob- 
bery, the law, in odium spoiiatoris, will presume fear whenever pro- 
perty is taken with such circumstances of violence or terror, or 
threatening by word or gesture, as would in common experience 
induce a man to part with his property from an apprehension of 
personal danger ;(g) so that, even where the prosecutor sought out the 
robber, and submitted to be robbed by him, for the purpose of bringing 
him to justice, this was held to be robbery on the part of the 
prisoner.(A) So, in the Roman law, although the general rule was 
that money paid was presumed to be in discharge of a debt, yet 
where a man, sued for a debt, denied having received the money, 

Eroof that he had in point of fact received it turned on him the 
urden of shewing that it was in payment of a debt.(i) 
§ 146b But the most important and usual application of this princi* 
r •liOS 1 P'^ ^^ where inere has been any malpractice *in forensic 
I- -I proceedings, by eloigning, suppressing, defacing, destroy- 

ing, or fabricating documents or other instruments of evidence, or 
introducing into a prosecution or defence any species of the crimen 
falsi. This not only raises a presumption that the documents or evi- 
dence eloigned, suppressed, &c. would, if produced, militate against 
the party doigoing or suppressing them, but procures more ready 
admission to the evidence of the opposite side.(ft) '' When," says 
Lord Holt, ** a man destroys a thing that is designed to be evidence 
against himself, a small matter will supply it.'XO T^^^^ ' "le is evi* 



(«} 19 Uw J., N. 8^ 166, C. p. 

(/) 17 Ha St Tr. 1430 ; per Monnteiiey, B. (^9 Eut, P. C. 711. 
(A) Norden*! cue, Foster*! C. L. 1:29. (t) Dig., lib. f9, tit 3, 1. 25. 

ik) 1 PhilL A Am. £t. 466, 458; 1 Stark. £▼. 564, 3rd ed. See Roe d. d. Hsldaae t- 
Htrrej, 4 Burr. 9484. (I) Anon^ 1 L. Rayn. 731. 
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dently based on the principle, that no one shall be allowed to take 
advantage of his own wrong; and there are several instances of its 
application to be found in the books. Thus, in the case of R. v. The 
Countess of Arunclel,(m) where the Crown was entitled at law to 
certain lands, by reason of an attainder for high treason, a suit in 
equity was commenced by the Attorney-General against the defend* 
ants to recover the lands; and on its being shewn that the deeds 
whereby the estate came to the party attainted were not extant, but 
y^ere very strongly suspected to have been suppressed and withheld 
by a party under whom the defendant claimed, a decree ■- noQa -i 
*was made that the Crown should hold and enjoy the L J 

lands till the defendant should produce the deeds, and the Court there- 
upon take further consideration and order. So, in the case of Har- 
wood V. Goodright,(ii) where a party who had made a will in favour 
of the plaintiff was proved to nave subsequently made another, the 
contents of which were unknown, Lord Mansfield said, that spolia- 
tion was a circumstance from which the jury might fairly have 
presumed that it was H revocation of the former will. And in Crisp 
V. Anderson(o) it was held, that, if a man withholds an agreement 
under which he is chargeable, it will be presumed to have Men pro- 
perly stamped. And it has been held at Nisi Prius, that where a 
document has been fraudulently obtained by one of the parties to a 
suit from a witness, whose property it is, and who is called on to 
produce it under a subpcena duces tecum, secondary evidence of the 
contents of the document may be given, without notice to produce the 
originaL(p) 

§ 147. But the presumption against the spoliator of documents is 
not confined to assuming those documents to be of a nature hostile to 
the spoliator, and procuring a more favourable reception for the 
evidence of his opponent, but it is said to cast suspicion on all the 
other evidence adduced by the party guilty of the mal*practice.(9) 
''Qui semel est malus, semper prsesumitur esse mains in eodem 
^enere."(r) In the case of Doe d. Beanland v. Hirst,(«) Bayley, J., 
18 reported to have told the iury, that thev were to consider the cir- 
cumstance *of the erasure m a certain deed ; observing, r ^207 1 
that a man who was capable of making an alteration m I' •' 

one deed might be capable of suppressing another, if within his 
power. And the presumption arising from the fabrication or corrup- 
tion of instruments of evidence is even stronger than from the sup- 
pression or destruction of them.(0 

§ 148. However salutary, and in general equitable, the maxim, 

(m) Hob. 109. Acoordiog to Uiat report, there was only • feheinent siwmcioo that the 
deeds had beeo sapprossed ; but, in the case of Cowper v. Earl Cowper, (2 P. W, 749,) Sir 
Jos. Jekyll, M. R., says, that he had caosed the register book to be ezamined, iVom which 
it appeared, that the deeds had been profed to have been extant and daly ezeouted. For 
other instances of the manner in which the spoliation of docamenUi is dealt with by courts 
of equity, see the cases there cited, and also Dalston ▼. Coatsworth, 1 P. W. 731 ; WhUe y. 
Lady Lincoln, 8 Ves. 363; and Manchett v. Foster, 9 Ves. 364; Slc, 

in) Cowp. 87. (o) 1 Stark. 35, (3 Eng. Com. Law Repe.) 

(p) Leeds v. Cook, 4 Esp. 356. (q) I PhilL db Am. £▼. 45a 

(r) Leycroft v. Donker, Cro. Car. 317. (f) 11 Price, 48& 

(I) 1 Surk. £t. 564, 3rd. ed. 

JAiniiaT, 1845.— 9 
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** OmDia pr»8umuntur contra spoIiatoreiDy'' must be acknowledged to 
be, it has been made the subject of very fair and legitimate doubt, 
whether it has not in practice been carried too far. ** The mere nofi 
production of written evidence,^ says Sir D. Evans, ''which it is in 
the power of a party to produce cenerally operates as a strong pre- - 
sumption against him. I conceive that this has sometimes been carried 
too far, byl>eing allowed to supersede the necessity of other evidence, 
instead of being regarded as mere matter of inference, in weighing 
the eflect of evidence in its own nature applicable to the subject in 
dispute."(tt) So, in the case of Barker v. Ray,(x) Liord Eldon said, 

^ This Court has a peculiar jurisdiction in cases of spoliation 

The jurisdiction of the Court in matters of spoliation has gone a 
great way; indeed, it has gone to such a length, that, if I did not 
think myself bound by authority and practice, I should have great 
difficulty in following them so far. To say, that, if you once prove 
spoliation, you will take it for eranled that the contents of the thing 
spoliated are what they have been alleged to be, may be, in a great 
r *208 1 ^^^y instances, going a great *length." It certainly does 
1- ^ not necessarily follow, that, because a party has been 

proved to have committed an act of spoliation, his object in so doins 
was the precise one with which the opposite side charges him, much 
less that the suppressed documents would, if produced, prove the 
exact case which they put forward in their pleadings. And even 
where the positive jfabrication of evidence is proved arainst a party, 
tribunals, whose object is the ascertaining of truth, wiU consider the 
nature of the case, and the temptation which might have led to fabri- 
cation. Is there anything impossible in the suggestion, is it even 
uidikely, that in many cases the fabrication of evidence has been 
resorted to under the apprehension, perhaps the certain knowledge, 
that similar malpractices will be made use of by the other 8ide?(y) 
Suppose a man is sued on a bond which he knows to be a foreery, 
but ne feels that it is altogether out of his power to prove it so. Forge 
a releasef(z) or bribe a witness to prove payment^ is a suggestion too 
obvious not to have been occasionallv acted on. 

% 149. But whatever weight may be legitimately attached to this 
presumption in dml cases, where artificial rules are to a certain ex- 
tent allowable, in criminal ones, where life or liberty is at stake, great 
care must be taken not to attribute to spoliation, or similar acts, any 
r •209 1 *^^^^® ^^ which they are not entitled. Ifalions and ages 
t ^ differ in thei^tone of moral feeling diffused through society, 

and reverence for the sacredness of an oath, and the other sanctions 
of truth ; men differ in strength of conscientious principle, as well as 
in courage ; and tribunals diHier in ability and impartiahty, and in the 

(tt) 2 FiTans^fl Poth. 337. See the recent case of Braithwaite ▼. Coteman, 1 Harrisoo, 
9S9 ; 4 Nev. A, M. 654, (30 Eng. Com. Law Repe.) 

(X) 3 Rosa. 72, 73. (y) 3 Benth. Jud. Ev. 168. . 

{%) lb. '^One of the greateat and moat difficult pointa in the Doofrlu eauae," obaerTe« 
8ir D. Evana, ^ aroae from Sir John Stewart having fabricated foar lettera, aa received from 
Le Marre, the aorgeon : a conduct certainly very aoapicioua, and calcnlated to indnoe a 
atrong preaomption againat the general veracity of hia account. I believe the troe oonda- 
•ion from all the ciroumatanoea in that canae to be that which waa drawn by the Hooae of 
Lorda in anpport of Ute filiation ; but it ia impoaaible for great doubt not to hang upon a 
dh€M by aoch a circoroatance.** 3 Ev. Poth. 337. 



quaotity of evidence exacted for conviction. Undonbtedly, the 8U{^ 
pression or fabrication of evidence by a party accased of a crime is 
always a circumstance, frequently a most powerful one, to prove bis 
guilt ; but many instances have occurred of innocent persons, alarm^ 
ed at a body of evidence against them, which, althougn inconclusive, 
they know that they are unable to refute, having recourse to the sup- 
pression or destruction of criminative, and even to the fabrication of 
exculpatory, testimony.(a) Lord Coke relates a now well known, but 
not, on that account, less remarkable or striking, instance of this.(6) 
An uncle had the bringing up of his niece, who was entitled to some 
landed property under her father's will, to which.sbe would be entitled 
at the age of sixteen. He was one day correcting her for some 
offence, when she was heard to savt '^Oh, good uncle, kill me not I" 
After this time the child could not be heard of ; and the uncle, being 
committed to jail on suspicion of her murder, was admonished by the 
judge of assize to find out the child against the next assizes. Unable 
to do this, he dressed *up another child to represent her; r ^oin i 
but the falsehood being detected, he was convicted and ^ J 

executed for the supposed murder. It afterwards appeared, however, 
that, on being beaten by her uncle, the niece had run away into an 
adjoining county, where she remained until the age of sixteen, when 
she returned to claim her property.(c). 



•CHAPTER VIII. [ •211 ] 

PBBSUIIPTIONS DBBIVBD FROM THE OBHEBAL CH^BAOTER, DISPOSITION, AND 
CONDUCT OF THB PARTIES TO JUDICIAL PROCBEDINOS. 

• 

§ 150. In an abstract point of view," remarks Mr. Bentham, '«it 
appears obvious and indisputable, that, on the question between delin- 
quency and non*delinquency," (and he might have added, the exist- 
ence or non-existence of civil claims, or injuries between party and 
party,) '* considerable light may be expected to be thrown by the con- 
sideration of previous character. But where the occasion calls for 
applying this general notion to practice, difficulties of no small mo- 
ment will be seen to arise ; some of them such as seem scarce capable 
of receiving solution but in the Gordian style/'(aa) 

§ 151. The law of England endeavours to meet these difficulties, 

(a) 1 Stark. £?« 565, M ed.; 1 Phil. & Am. Ev. 467 ; Wills on Ciroamft Ev. 113, who 
states that innocent persons have endeavoured to defend themselves bj setting up false aliits. 
Id. p. 115. Cases have probably occurred, where the aocosed, tbougrh innocent, could not 
avail hioiseirof h*is real defence, without criminatinijr others whom he is anxious not to in- 
jure, or even criminating bimflclf with respect to other transactions. 

(() 3 Inst, c 104, p. 233 ; cited also in 2 Hale, P. C. 390 ; 3 Evans*s Poth. 338. 

(e) A caee is also related, where, in a large company, a valuable trinket belonging to one 
of the party was suddenly missed. On the proposal of one of the company, all agreed to be 
searched, except one, who, by an obstinate refusal, drew down on himself strong suspicion. 
He, however, succeeded in obtaining a private audience of the roaster of the house ; and on 
kis pockets being turned inside out, there was discovered, instead of the trinket sought, a 
portion of eatables which he had taken to bring home to his wife, who had no means of pro- 
mring food. (3 Benth. Jud. Ev. 88, 89.) 

(m) S Benth. Jnd. fiv. 198| whan the sabject if Mj diMosied. 
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by drawing a distinction between cases where the character of the 
parties is supposed to be put in issue, and where it is nof« According 
to the general rule, and, upon the whole, perhaps a judicious one, it is 
not competent to give eviaence of the general character of the parties 
to forensic proceedings, much less of particular facts not in issue in 
the cause, with the view of raising a presumption either favourable to 
one party or disadvantageous to his antagonist.(&) This principle has 
r «212 1 ^^^ ^carried so far, that, on an indictment for an unna- 
■- -I tural ofience, evidence of an admission by the accused, 

that he was addicted to the commission of similar offences, was 
rejected as irrelevant(c) 

§ 152. But where the very nature of the proceedings is to put in 
issue the character of any of the parties to them, a different rule neces- 
sarily prevails ; and it is not onl^ competent to give general evidence 
of the character of the party with reference to the issue raised, but 
even to inquire into particular facts tending to establish ix.{d) Thus, 
on an indictment for keeping a common bawdy-house, or com$non 
gaming-house, or for being a common barretor, the prosecutor may 
give in evidence any acts of the defendant which support the general 
charge.(e) So, where the issue is whether a party be compos mentis, 
proof may be adduced of particular acts of insanity.(/) In actions 
for seduotion(|r) and criminal conver8ation,(A) the character of the 
female for chastity is directly in issue, and may be impeached, either 
by general evidence of misconduct or proof of particular acts of it. 
So, the female who prefers a charge of rape,(/) or of assault with 
intent to commit rape,(A) brings the question of her own chastity so 
r •213 1 ^^^ ^^ *issue, that it is competent for the accused to give 
^ ^ general evidence of her bad character in this respect, or 

even to shew that she has been criminally connected with himself ;(/) 
but it has been held by the judges, upon a case reserved, that he can- 
not be allowed to prove particular acts of unchastity with other 
men.(m) 

§ 153. But although, in criminal prosecurtions in general, the cha- 
racter of the accused is not in the first instance put in issue, still, in all 
cases where the direct object of the proceedings is to punish the offence, 

(6) I Phil, ic Am. £▼. 488, 491 ; per Lord Keoyon in Kins ▼• Francii, 3 £•{>. 117. 

(e) R. ?. Cole, Mich. 1810; 1 PhiJL &, Am. £?. 499, by all the jodges. 

(d) Bull. N. P. 295 a. 

(6) Clarke v. Periam, 3 Atk. 339. In caiei of barretry, bowe?er, notice mast be given to 
the defendant, of Uie particular acts of barretry intended to be relied on at the triaL (2 
SUrk. Et. 304, 3rd ed.) (/) Clarke ▼. Periam, 2 Atk. 340. 

(g) 1 Pbill. &, Am. £t. 469 ; BamfieM ▼. Maasey, 1 Camp. 460 ; Dodd v. Norria, 3 Camp. 
519. 

(A) 1 Selw. N. P. 26, 9th ed., and the anthoritiei there referred to; R. ▼. Barker, ZCSl 
P. 589, (14 £ng. Com. Law Repe.) ; £]aam ▼. Fanoett, 2 £«p. 562. 

(t) 1 Phill. & Am. £t. 489 ; R. ▼. Martin, 6 C. 6t P. 562, (25 Eag. Com. Law Repe.) ; 
R. f . Barker, 3 C. & P. 589, (14 Eng. Com. Law Reps.) 

(k) 1 Phiil. ^k Am. £?. 489 ; R. v. Clarke, 2 Stark. 241, (3 Eng. Com. Law Repa.) 

{I) R. V. Martin, 6 C. dt P. 562, (25 £n|r.Com.Law Repe.); R. ▼. Aapinall, 3 Stark. Ev, 
95-2, 3rd ed. 

(m) R. Y. Hodgson, R. & R. C. C. 211, (1 Br. C. C.) In R. ▼. Martin, (6 a & P. 563, 
25 Eng. Com. Law Reps.), Wiliiama, J., said, that he never oonld nnderstand the case of 
R. T. Hodgson, and that it did not appear to him to be in strict accordance with the general 
roles of evidence. R. ▼. Clarke (2 Stark. 244, 3 Eng. Com. Law Repiu), and R. v. Barkor 
(3 C. db P. 589, 14 Eng. Com. Law Repa.), ■eem, however, to sapport iu 
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such as indictments for treason, felony, or misdemeanor, and is not 
merely for the recovery of a penalty ,(r) it is competent to him to de- 
fend himself by proof of previous good character, reference being had 
to the nature of the charge against him. ** On a charge for stealing,^ 
says a well known treatise on the Law of Evidence,(o) " it would be 
irrelevant and absurd to inquire into the prisoner's loyalty or human- 
ity ; on a charge of high treason, it woula be equally absurd to inquire 
into his honesty and punctuality in private dealings. Such evidence 
relates to principles of moral conduct, which, however they mi^ht 
operate on other occasions, would not be likely to operate on that 
which alone is the subject of inquiry ; it would not afford the least pre- 
sumption that the prisoner might not have been *tempted p ^^i^ i 
to commit the crime for which he is tried, and is there- •• J 

fore totally inapplicable to the point in question." 

§ 154. Few subjects are more liable to be misunderstood than that 
of character evidence. On an indictment for robbing A., proof that, 
on a former occasion totally unconnected with the transaction in ques- 
tion, the prisoner acted the part of an honest man in certain transac- 
tions with B. and C, assuming that it would, to a certain extent, dis- 
probabilise the supposition of his having robbed A., is still considered 
too remote and insignificant to be receivable in evidence.(p) The 
inquiry should be as to his general character among those who have 
known him, with a view of shewing that his general estimation and 
reputation for honesty has been such as to render unlikely the dishonest 
act imputed to him. 

^ 155. Wherever it is allowable to impeach the character of a party 
by evidence, it is of course competent to the other side to adduce evi- 
dence in support of that character.fy) And although, in a criminal, 
prosecution, evidence cannot in the first instance be given to shew that 
the prisoner has borne a bad character, still, if he sets up his character 
as an answer to the charge against him, he puts it in issue, and the 
prosecutor may encounter his evidence either ny cross-examination or 
•contrary testimony.(r) Thus, in the case of R. v. Wood, p ^015 1 
the prisoner, who was indicted for a highway robbery, L J 

called a witness, who deposed to having known him for years, during 
which time he had, as the witness said, borne a good character. On 
cross-examination, it was proposed to ask the witness, whether he had 
not heard that the prisoner was suspected of having committed a rob- 
bery which had taken place in the neighbourhood some years before. 
This was objected to, as raising a collateral issue ; sed per Parke, B., 
''The question is not whether the prisoner vfB,8 guilty of that robbery, 
but whether he was suspected of having been implicated in it. A 
man's character is made up of a number of small circumstances, of 
which his being suspected of misconduct is one." The question was 

(n) 1 Phill. &, Am. £▼. 490; 9 Stark. Ev. 304, 3rd ad. 

(o) I Pbill. & Am. Ev. 490. 

(p) ** It freqi^ently occars, indeed, that witneases, after apeaking to the general opinion 
of toe prisoner's character, state their personal experience and opinion of his honesty ; hot 
where this statement is admitted, it is rather from favour to the prisoner, than strictly as 
evidence of general character.** 1 Phill. & Am. Ev. 49 L. 

(q) R. V. Clarke, 2 Stark. 241, (3 Eng. Com. Law Reps.); Bamfield ▼. Massey, 1 Camp. 
460; Dodd v. Norris, 3 Camp. 519. 

(r) Bull. N. P. 296 ; 2 Stark. Ev. 304, Srd ed. ; Ckrko f . Periam, 2 Atk. 339. 
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accordingly put, and the prisoner convicfed.(«) But as It is not com- 
petent for the prisoner to shew particular acts of good conduct, the 
prosecutor cannot go into particular cases of misconduct. An excep- 
tion to this rule has been established by the 6 & 7 Will 4, c. Ill, 
which provides^ that, ** if, upon the trial of any person for any subse- 
quent felony, such person snail give evidence of his good character, 
it shall be lawful for the prosecutor, in answer thereto, to give evid- 
ence of the indictment and conviction of such person for the previous 
felony." In practice we seldom see evidence called to rebut the d^ 
fence of character, although it is apprehended the interests of justice 
would be advanced if it were done more frequently. Indeed, witnesses 
r *21fi 1 ^^ character are *in general treated with great indulgence, 
■- * perhaps too much.(0 



[ #217 ] •CHAPTER IX. 

ON TRX PROOF OF HAin>WXITnf6.(o) 

§ 156. The genuineness of handwriting, like other matters of fact, 
is capable of being proved or disproved by any species of legitimate 
evidence, direct or presumptive. When the fact of the scription of a 
document is attested by an eye-witness, the proof is direct ; when in- 
ferred from circumstances, it is presumptive. With the former of 
these modes of proof we have nothing to do at present, and only pro- 
pose to consider that species of the latter where a judgment respecting 
the genuineness of the handwriting is formed from its resemblance to 
or dissimilarity from that of the supposed writer. 

§ 157. Abstractedly considered, it is clear that this judgment may 
be formed by one or more of the following means : — 1st, A standard 
of the general character of the handwriting of any person may be 
formed in the mind by having on former occasions observed the letters 
traced by him while in the act of writing, with which standard the 
handwriting in the disputed document may, by a mental operation, be 
compared. 2ndly, A person who has never seen the supposed author 
of a document write, may obtain a like standard by means either of 
having carried en written correspondence with him, or having had 
r •218 1 ^^^^^ opportunities of observing writing *which there is 
*- -I reasonable ground for presuming to be his. 3rdly, A judg- 

ment as to the genuineness of the handwriting to a document may be 
formed by a comparison instituted between it and other documents 
known or admitted to be of the handwriting of the partv. These 
three modes of proof, the admissibility and weight of which we pro- 

(•) R. ▼. Wood, MS. and 5 Jurist, 225 ; Kent Sp. Ass., 1841. 

(f) Thus, it it not usual to cross-examine witnesaes as to character, unless there is souM 
definite charge to which to examine them ; (R. v. Hodgkiss, 7 C. & P. 298, 32 En^. Com. 
Iiaw Reps.) ; and although it is the established pr^cUce, that calling witnesses to character 
pTes the prosecuting counsel a right to replj, (Resolutions of the Judges, 7 C. &. P. €76, 
(32 Eng. Com. Law Reps.), Reg. 4; R. ▼. Whiting, 7 C. &, P. 771, (32 Eng. Com. Law 
Reps.), the judges discourage the exercise of it See R. v. Stannard, 7 C. & P. €73, (39 
Eng. Com. Law Reps.) 

(a) A considerable part of this Chapter is taken from an article by the author in the 
Monthly Law Magaane^ foL 7, p» ISO. 
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pose to consider in their order, have been accurately designated, the 
priBSumptio ex tfisu scriptioni» ; prceaumptio ex scriptis dim tieit ; and 
pnuumptio ex comparatione scripUn^um^ sen ex scnpto nunc vi$o.{b) 

§ 158, The rule with respect to proof ex visu scriptionis is clear and 
settled ; namely, that any person who has seen the supposed writer of 
a document write, so as to have thereby acquired a standard in his 
own mind of the general character of the handwriting of that party, 
is a competent witness to say whether he believes the handwriting of 
the disputed document to be genuine or not.(c) The having seen the 
party write but once,(d) and even then but his signature,(6) or even 
only his surname,(/) is sufficient to render the evidence admissible ; 
the weakness of it is matter of comment for the jury. And the mark 
of a person who cannot write may be proved in the same way.(^) 

§ 159. The practice with reference to the presumption ex McripUe 
ohm visis is thus clearly stated by Patteson, J., *in the p ^^lo 1 
case of Doe d. Mudd v. Suckermore :(A) ** The knowledge *• J 

of handwriting may also be acquired by the witnessess having seen 
letters or other documents professing to be the handwriting of the party, 
and having afterwards communicated personally with the party upon 
the contents of those letters or documents, or having otherwise acted 
upon them by written answers, producing further correspondence, or 
acquiescence by the party in some matter to which they relate, or by 
the witness transacting with the party some business to which they 
relate, or by any other mode of communication between the party and 
the witness, which in the ordinary course of the transactions of life, 
induces a reasonable presumption that the letters or documents were 
the handwriting of the party ; evidence of the identity of the party 
being of course added aliundl, if the witness be not personally acquaint- 
ed with him.(i) 

§ 100. The number of papers, however, which the witness may have 
seea in the handwriting of the party is perfectly immaterial, so far as 
relates to the admissibility of the evidence.(ft) Nor is it absolutely 
necessary for this purpose that any act should be done or business 
transacted by the witness in consequence of the cOrrespondence.(/). 
'^ The clerk,'' says Lord Denman, in Doe d. Mudd v. Suckermore,(iii) 
** who constantly read the letters, the broker who was ever consulted 
upon them, is *as competent to judge whether another sig- r ^^no^ i 
nature is that of the writer of the letters, as the merchant ■- ** 

(6) 3 Benth. Jad. £▼. 598, 599. 

{e) De la Motto** oaae, 91 Ho.St Tr. 810; Francia'v ease, 15 Ho. St Tr. S92 ; Garrella 
▼. Alexander, 4 Cap. 37; Eagletoo v. Kingaion, 8 Yes. 473, 474 ; Lewie v. Sapio, M. & M. 
39, (2-2 Eng. Ck>in. Law Repe.) ; Willman ▼. Worrail, 8 C & P. 380, (34 £ng. Com. Lav 
Reps.) 

(<f) Willman t. Worrail, 8 C. A: P. 380, (34 Eng. Com. Law Rape.); Phill. Ev. G92, 8th 
ed . (e) Garrella ▼. Alexander, 4 Eep. 37. 

(/) Lewie v. Sapio, M. dcr M. 39, (29 Eng. Com. Law Repe.), overruling Powell v. 
Ford, 9 Stark. 164, (3 Bnr. Com. Law Reps.) 

{g) George ▼. Surrey, M. & M. 5IC, (29 Eng. Com. Law Repe.) 

(I) 5 A. & Eb 730,(31 Eng. Com. Law Repe.); 2 Nev. & Per. 1& 

(t) Lord Ferrera T.Shirley, Fitzg. 195; Cary v. Pitt, Peake's Ev., Add. 34; Tharpe ▼. 
Gisburne, 2 C. &. P. 2L, (12 Eng. Com. Law Repe.); R. v. Slaney, 7 C. & P. 213, (32 Eng. 
Com. Law Repe.) ; Harrington v.Fry, R. dt M. 90, (21 Eng. Com. Law Rape.) ; Layer'a caae. 
16 Ho. St Tr. 205 ; Goald ▼. Jonea, 1 W. Blacktt. 364 ; Wade v. Broughton, 3 V.& B. 172, 

(4() PbilL Et. 693, 8tb ed. ; Borr ▼. Harper, Holt, M. P. C. 420, (3 Eng. Com. Lav Rene.) 

(t) Phill. Ev. 693 ; 2SUrk. £v.5l4, 3rd ed. 

(»} 5 A. & E. 740, (31 Eng. Com. Law Repe.) 
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to whom they wem addressed. The servwit who has habitoally car- 
ried letters, addressed by me to others, has an opportunity of obtain- 
ing a knowledge of my writing, though he never saw me write, or re- 
ceived a letter from me.'' And m Smith v. Sainsbury,(n) a witness 
was allowed to speak to the handwriting of the defendant, although he 
bad never seen her write, and had only observed her signature on an 
affidavit which had been filed in the cause. But, in order to lay a 
foundation for anyevidence of the class under consideration, the identity 
of the writer of the supposed documents must be clearly established.(o) 
Thus, in the case of Earl Ferrers v. Shirley,(0) which was an issue 
directed from Chancery, to try whether a deed, alleged to have been 
executed by Earl Ferrers in 1683, was his deed or not, and in order 
to prove the handwriting of J. C, an attesting witness, deceased, a 
witness was called who nad never seen J. C. at all, but had seen seve- 
ral letters written by him ; the evidence was rejected on a trial at bar, 
on the ground that the indentity of J. C. with the writer of these letters 
had not been established. So, in the case of Batchelor v. Honey- 
wood,(a) the evidence of an inspector of franks, who was called to 
prove the handwriting of a member of Parliament, was rejected for 
the same reason, he never having had any communication with or 
knowledge of the member, further than seeing letters with his name 
r 4^221 1 *P^*s through the post-office. But the identity of the 
■- ^ writer may be proved by other evidence than that of the 

witness who has seen the letters or documents ; and accordingly, in 
one case, it was held sufficient evidence of identity, that the supposed 
writer lived in the town from whence the disputed letter purported to 
have been written, and that no other person of the same name lived 
there.(r) 

§ 161. It has been made a question, whether a witness who either 
ex visu scriptionis or ex scriptis olim visis has acquired a general 
knowledge of the handwriting of a party, but which, from length of 
time, has partly faded from his memory, may be allowed, during ex- 
amination, to refresh his memory by reference to papers or memoranda 
proved to be in the handwriting of the party. In one case a witness 
was allowed to do so by Dallas, C. J. ;(s) but the correctness of that 
decision has been denied, at least to a certain extent, by Patteson, J., 
in Doe d. Mudd v. Suckermore ;(/) and the propriety of the practice 
may be fairly questioned. 

§ 162. We now proceed to the third and most difficult part of this 
subject, namely, whether and under what circumstances it is compe- 
tent to prove the handwriting of a party to a document by a compari- 
son or collation instituted between it and others proved or assumed to 
be his handwriting ; and the rule certainly is, tnat evidence of hand- 
writing based on such comparison or collation is not receivable(«) — 

(n) ^ C. & P. 19C, (34 Eng. Com Law Reps.) 

(0) Fitig. 195 ; MiddleUm v. Sandibrd, 4 Camp. 34 ; Perkins v. IIawk8haw,9 Stark. S39, 
(3 Eng. Com. Law Reps.) ; Whitlocke v. Moegrove,- 1 C. &l M. 511, (41 Eng. Com. Law 
Beps.); and Greenshieids ▼. Crawford, 9 M. d& W. 314. . (p) Fitzg. 195. 

iq) S Esp. 714. (r) Harrington ▼. Fry, R. ^ M. 90, (21 Eng. Com. Law Reps.) 

(•) Barr t. Harper, Holt, N. P. C. 490, (3 Eng. Com. Law Reps.) 

(«) 5 A. &. E. 737; (31 Eng. Com. Law Reps.), 9 N. &, P. 51. 

(») Doe d. Mudd ▼. Sookermore, 5 A. & E. 703, (31 Eng. Com. Law Reps.) ; 9 N. Ac P. 
16 ; Slanger v. Searie, 1 Esp. 14; ClermoDt ▼. Tallt4ge, 4 C. & P. 1, (19 Eng. Com. Law 
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for which three reasons «re assigned. First, it is* said the writings 
ofieried ^or the purpose of comparison with the docament r ^022 1 
in dispute may oe spurious; and, consequently^ that, be- 1- ^ 

fore any comparison between them and it could be instituted, a col- 
lateral issue must be tried, to determine their genuineness. Nor is this 
all, if it were competent to prove the genuineness of the main document 
by comparison with others, it must be equally so to prove that of the 
latter b}r comparison with fresh ones, and so the inquirv might go on 
ad infinitum, to the great distraction of the attention of the jury, and 
delav in the administration of justice.(o) 2ndly, that the specimens 
might not be fairly selected,(tr) 3rdly, that the persons composing the 
jury mi^ht not be able either to reader write, and, conseouently, un- 
able to mstitute such a comparison.(a:) As to the last of these objec- 
tions, it certainly does not seem a very good reason for prohibiting a 
jury which can read from availing themselves of that means for the 
mvesti^ation of truth, because other juries are, from want of educa- 
tion, disqualified from using it : if some men are blind, that is no rea- 
son why all others should have their eyes put out Nor is the second 
objection very formidable ; it is not so easy in all cases to obtain un- 
fair specimens, and should such be produced, it would be competent 
to the opposite partv *to encounter them with true ones, r ^223 1 
But there is certainly great weight in the first objection, ^ •■ 

particularly when taken in connexion with the general rules of com- 
mon-law practice, and the peculiar constitution of trial by jury. So 
long as parties to a suit are allowed to mask their evidence till the very 
moment of trial, so long would it be highly dangerous to permit them 
to adduce, for the purpose of comparison, a numoer of supposed speci- 
mens of handwriting, of which the opposite party, having had no pre- 
vious notice, would not be in a condition either to answer or contra- 
dict — specimens wjiich might or might not be fairly selected, or even 
not the handwriting of the party to whom they are attributed. Still 
it mu£^t be acknowledged that the total e|cclusion of the proof of hand- 
writing by comparison is not altogether 8atisfactory,(y) and if any 
practical means could be devised to secure at least the genuineness of 
the specimens, it ought on every principle to be received. 

§ 163. There are several exceptions to the rule excluding proof of 
handwriting by comparison: the first of which is, that it is competent 
for the court and* jury to compare the handwriting of a disputed docu- 
ment with any others which are in evidence in the cause, and admit- 
ted or proved to be in the handwriting of the supposed writer.(z) The 

Repi.) note ; Greavee t. Hanter, 3 C. & P. 477, (19 Eoff. Com. Law Reps.) ; Macphertoo ▼ 
Thbytoa, Peake'a N. P. C. 30 ; Brookbard ▼. Woodley, Ib^ n. (a) ; R. ▼. Cator, 4 Eap. 117 ; 
De la Motte*8 caee, 31 Ho. St. Tr. 810; Francia*a com, 15 Ho. St. Tr. 933. 

(o) Per Coleridge, J., in Doe d. Mndd v. Sackermore, 5 A.& fi. 706, 707, (31 Eng.Oun. 
Law Repa.) 

(w) lb. ; and per DaOaa, C J., in Borr t. Harper, Holt, N. P. C 431, (3 Eng. Com. Law 
Repa.) 

(x) Per Lord Kenyon, in Macpherson t. Thoytea, Peake, N. P. C. 90 ; per Dallaa, C. J^ 
in Borr ▼. Harper, Holt, N. P. C. 431, (3 Eng. Com. Law Repa.) ; per Lord Eldon, C, in 
Eagleton ▼. Kingston, 8 Ves. 475. 

(y) 3 Ev. Poth. 185 ; 3 Stark. Ev. 516, 3rd ed. ; Phill. Ev, 698, 8tb ed. 

(a) Griffith ▼. WilUamP, I C. & J. 47 ; Doe d. Perry ▼. Newton, 5 A. & E. 314, (31 Eng. 
Com. Law Repa.) ; 1 N. & P. 115, (36 Eng. Com. Law Reps.) ; Solita ▼. Yarrow, 1 M. & 
Rob. 133 ; R. v. Morpn, Id. 134, n. ; Allport ▼. Meek, 4 C. & P. 367, (19 Eng. Com. Law 
Repa.) ; Bromage ▼. Rice, 7 C. &. P. 548, (33 Eng. Com Law Repa.) ; Waddington t. Conaina, 
Id. 596, (39 Eng. Com. Law RepaO 
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reason of this exception is said to be, that, the docnments being already 
before the jury, to prevent their mentally, instituting sach comparison 
would be impossible. 

r ^224 "I *§ 164. Another striking exception has been established 
•• J in the case of ancient documents. When a document is 

of such « date that it cannot be reasonably expected to find Hving per- 
sons acquainted with the handwriting of the supposed writer, either by 
seeing him write, or holding correspondence with him, the law, acting 
on its maxim, " Nemo cogiiur ad impossibilia," allows other ancient 
documents, proved to have been regularly preserved and treated as 
authentic, to be compared with the disputed one.(£i) It is not easy to 
determine the precise degree of antiquity sufficient to let in evidence 
of this nature. In Roe d. Brune v. Rawrmgs,(A) the supposed writer 
had been dead about sixty years ; and in Doe d. Tilman v. Tarver,rc) 
the writing was ninety-three years old. But whether in such a case, ttie 
proper course is first to shew the specimens to the witness, in order 
that by studying them he may acquire a knowledge of the handwriting, 
and then, laying the disputed document before him, ask him if he tliinks 
the handwriting in it the same ; or whether he is to be told to make a 
direct comparison between them in the first instance, is a point not 
clearly settled. In the case of Sparrow v. Ferrant,(d) Holroyd, J., is 
reported to have laid down, that, in order to make ancient signatures 
available for this purpose, a witness should be produced who is able 
to swear, from his having examined several of such signatures, that he 
has acquired a knowledge of the handwriting, so as to be able, without 
r ,005 "I *" actual comparison, to state his belief on the subject. •Sub- 
^ J sequent to this, however, came the case of Doe d. Tilman 

V. Tarver,(c) which was an action of ejectment, tried in 1824, where, 
in order to prove that a place called Yard Farm was part of a certain 
manor, a paper was put in evidence, intitled " Anr account of E. H., 
(who appeared by the books to have been steward of the manor at the 
time,) receiver of the ground-rents for Lady F., for two years ending 
at Michaelmas, 1727," which contained an entry relative to Yard 
Farm. In order to prove the handwriting of E. H., Lord Tenterden, 
says the report, directed the person producing the paper to compare 
it with the handwriting of E. H. in other papers belonging to the manor, 
and to say whether he believed them to be by the sjime person : and 
his Lordship added that this course had once been adopted by Law- 
rence, J. The observation of Lord Denman on this case, in Doe d. 
Mudd V, Suckermore,(/) that it does not distinctly appear from the 
report, whether the comparison was made with a standard formed in 
the mind of the witness by an inspection of the papers produced, or 
whether a direct comparison was made in the first instance, seems well 
founded. Indeed no objection as to the mode of putting the questioa 
seems to have been raised by the counsel on either side. 

(a) PhilL Ev. 701, 8th ed.; Roe d. Braoe t. RawIiDgi, 7 East, 382; I>oe d. TilauuD t. 
Tarver, R. &, M. 143, (31 Eog. Com. Law Ropa.); I>oe d. Mndd ▼. Sackermare, 5 A. & E. 
703, (31 Eng. Com Law R«ps.) ; Eaton ▼. Jenria, 8 C. dt P. 373, (34 Eog. Com. Law Reps.) 

(&) 7 East, 383. (<;> R. dt M. 143, (31 Eng. Com. Law Reps.) 

(d) 3 Stark. Ev. 517, n. {e\ 3rd ed. ; Dev. Sp. Ass., 18IS, 

(e) R. dt M. 143, (SL Eng. Com. Law Renk 
(/) 5 A.& E. 748, (31 Eog. Com. Law Rept.) 



I- 



oil THB ntOOP OV HUrDWBXTlHO. 180 

« 

§ Id5. In order to disprove handwriting, evidence has frequentlv 
been adduced of persons whp have made it their study, and, though 
unacquainfed with that of the supposed writer, undertake, from their 
general knowledge of the subject,, to say whether a given piece of 
Handwriting is in a feigned hand or not. Much difference of opinion 
has prevailed relative to the ^admissibility of this sort of r ^95 1 
evidence. It was received by Lord Kenyon and the Court ^ J 

of Queen's Bench, on a trial at bar, in the case of Goodtitle d« Revett 
v. Braham ;{g) but rejected by the same learned judge in the case of 
Gary v. Pitt,(A) saying, that, although he had in the former case re- 
ceived the evidence, he had laid no stress upon it in his address to the 
jury. Similar evidence was, however, afterwards received by Hotham, 
K, in Rex v. Cator,(t) and in the ecclesiastical courts.(A:) The leading 
case on the subject, however, is that of Gumey v. Langlands,(/) which 
was an issue directed to try the genuineness of the handwriting to a 
warrant of attorney, where an inspector of franks was called and 
asked, '*From your knowledge of nand writing, do you believe the 
handwriting in question to be a genuine signature, or an imitation T" 
This was rejected by Wood, B. ; and, on a motion for a new trial, 
Lord Tenterden said, ** I have long been of opinion that evidence of 
this description, whether in strictness of law receivable or not, ought, 
if receivea, to have no gre€U weight given to it. The other evidence 
in this case was of so convincing a description, as to have produced 
a verdict satisfactory to the judge ; and I can pronounce my judgment 
much more to my own satisfaction on a verdict so found, than if the 
evidence had been admitted, and produced a contrary verdict; for I 
think it much too loose to be the foundation of a judicial decision 
either by judges or juries." And Holroyd, J., said, *' I have great 
doubts whether this is legal evidence; but I am perfectly p ^207 1 
clear *it is, if received, entitled to no weight." Bayley ^ ^ 

and Best, JJ., concurring, the rule was refused. A somewhat similar 
opinion seems to be entertained at Doctors' Commons, where Sir J. 
Nicboll is reported to have declined the offer of a glass of high power, 
used by professional witnesses of this kind, to examine the handwriting 
and see if the letters were what is commonly termed painted; adding, 
that, in his opinion, the fact of their being painted was not any ground 
for inferring fraud, (m) This is certainly carrying matters a great 
way, and farther than is usual in courts of common law, which never 
reject the artificial aid of glasses or lamps, where they can be of 
assistance in the investigation of truth. That scientific evidence of 
the nature in question may, in the language of Lord Tenterden, ** be 
much too loose to be the foundation of a judicial decision," may be 
perfectly true, but to declare it inadmissible^ as an adminiculum of 
testimony, is rather a strong position. 

§ 166. The next question connected with this subject is also one 
which has caused considerable diflerence of opinion, namely, whether 

(g) 4 T. R. 497. (A) Peake*8 Ev^ App., 34. (t) 4 E^ 117. 

(1) Saph ▼. Atkinson, 1 Add. EccL R. dl6^ (2 Eng. EoeL Reps.); Beaamont ▼. Philipi, 
1 Phillim. 78, (1 Eng. Eccl. Repa.) 

({) 5 B. & A. 330, (7 Eng. Cum. Law Reps.) 

(m) RobaoD t. Rooke, 3 Add. E. R. 88, 89, (3 Eng. Eod. Repa.) Bee alio ConiUbk T. 
Steibel, 1 Hagg. N. R. 61, €9, (3 Eog. EecL Repa.) 
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it is allowable to prove the handwriting of a party to a modem doca- 
ment by the testimony of a witness whose judgment as to the charac- 
ter of the handwriting has been formed from specimens admitted to 
be ffODuine, and shewn to him with a view of enabling him to form 
such opinion. In Stanger v. Sear}e,(n) where the question turned on 
the genuineness of the handwriting on a bill of exchange, purporting 
to have been accepted by the defendant, a witness was called, who 
r ^228 1 stated tnat he had seen the defendant 'write on several 
*- ^ occasions before the trial, he having written in the presence 

of the witness purposely that he nniffht be enabled to distingui^ his 
handwriting from that on the bill. The evidence of tbis witness was 
rejected by Lord Kenyon, as the defendant miglUj through design, 
write his name differently firam his common mode of writing. And in 
the subsequent case of AUasbrook v. Roach,(o) the same learned judge 
allowed the jury to compare a suspected signature with one admitted 
to be authentic, but not evidence in the cause, although he refused to 
allow a witness to state his iudgment of the handwriting founded 00 
such comparison; and similar evidence was also rejected by Lord 
Tenterden, in Clermont v. TuUidge.(p) But the whole subject has 
since undergone a complete investigation in the case of Doe d. Mudd 
V. Suckermore,(7) which is the leading case on the rules of evidence 
respecting handwriting. In that case, the question turned on the due 
execution of a will, and the three attesting witnesses were called. It 
was supposed that S., one of them, was deceived in swearing to his 
own attestation, and that, although he had attested a will for the tes- 
tator, the document produced was a forgery. On his cross-examina- 
tion, two signatures, purporting to be his, and to have been subscribed 
to depositions made by him in certain other proceedings, and also 
sixteen or eighteen signatures, apparently his, were admitted by him 
to be in his handwriting. The cause lasted more than one day, and 
on a day subsequent to that of the examination of S., another witness 
was called^ who had no other knowledge of him or of the character 
r ^229 1 ^^ ^^^ handwriting than from an examination during the 
^ ^ trial of the ^admitted signatures. This second witness, it 

is to be observed, was an inspector of powers of attorney at the bank, 
whose whole duty was to compare the signatures to powers of attor- 
ney with former signatures made by the parties, and who stated that 
from the inspection he had made of the signatures of S. in the actual 
case, he was able to form a judgment as to his handwriting on the 
supposed will. This evidence was objected to as being proof of hand- 
writing by comparison, and as such rejected by V aughan, J. ; and 
the judges of the Court of Queen's Bench, after hearing the question 
fully argued, on a rule for a new trial, diflering in opinion, proceeded 
to give judgment separately. 

§ 167. Lord Denman, C. J., and Williams, J., thought the evidence 
receivable, and argued as follows : — Admitting the existence of the 
rule excluding proof of handwriting by comparison — concerning the 
abstract propriety of which much doubt might exist — ^the present case 
did not fall strictly within it ; and a rule so objectionable in principle 

(11) 1 Ctp. 14 (0) 1 Eifk 351. (p) 4 C. & P. 1, (19 Eag. Com. Law B«p>.) 

(f) 5 A. & £. 703, (31 Eog.Com. UvRepa.); 3 N. & P. 16. 
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ought not to be extended by construction or inference* No diflerence 
in principle existed between the present case and those of Sainsbury 
V. Smith,(r) Earl Ferrers v. Shirley,(jr) and others, where witnesses 
were allowed to form their opinion of handwriting from correspond- 
ence, or having casually seen th^ handwriting of the party. The 
witness here appeared, not in the light of an ordinary person, as in 
R. V. Cator,(/) called on to place the doubtful papers in juxtaposition, 
and so compare them, but of a scientific individual, called on to give 
to the jury the benefit of *his skill ; in which case Burr v. r ^^^ -i 
Harper,(ti) and the numerous cases relative to the proof I- ^ ^ 
of ancient documents, shewed that the recency of the period when 
his knowledge of the handwriting was acquired could make no differ- 
ence. But even supposing this evidence were to be considered equiva- 
lent to a comparison of handwriting, still the reasons for objecting to 
it as such would not apply in the present case, for the documents 
having been admitted by the first witness to be of his handwriting, no 
collateral issue could be raised upon them ; which distinguished the 
case from that of Stanger v. Searle,(t;) and brought it within that of 
AUesbrook v. Roach.(x) Patteson and Coleridge, JJ., on the other 
hand, thought the evidence rightly rejected. It diiiered from a know* 
ledge of handwriting obtained by correspondence, &c., in this essen- 
tial point, namely, the undesignedness of the manner in which, in the 
latter case, the knowledge is obtained. In such cases the letters from 
which the opinion of the witness is formed are letters written in the 
course of business, without reference to their serving as evidence for 
a collateral purpose in future proceedings. It was admitted in argu- 
ment at the bar to have been the uniform practice for many years to 
reject such evidence as this, and rightly so, for it was in substance a 
proof of handwriting by comparison; and with respect to the fact of 
the first witness having admitted the genuineness ot the specimens, it 
would be highly dangerous to allow parties to the suit to oe bound by 
admissions of that nature. As to AUesbrook v. Roach,(a;) it must ho 
considered as overruled by •Doe d. Perry v. Newton ;(y) r ^ngi i 
and with respect to Burr v. Harper,(2) the legality of that ^ J 

decision was at least questionable ; but it was never brought under 
review, the verdict having been against the party in whose favour it 
was made. They considered Stanger v. Searle(a) and Clermont v. 
Tullidge,(fr) as authorities in point, 

§ 168. The Court being thus equally divided in opinion, the rule for 
a new trial was of course discharged ; and it may be fairly observed, 
that, as it has been hitherto the admitted practice to reject this kind 
of proof, the onus of proving its admissibility, consistently with the 
received principles oi^ evidence, seems to lie on those who seek to 
introduce it. 

§ 169. Two cases bearing on this subject have occurred since Doe 
d. Mudd V. Buckermore. They are Grifiits v. Ivery(c) and Hughes 

(r) 5 C. & P. 196, (24 Ettg. Gom. Law Rops.) (•) Fitt|r. 195. (I) 4 Eip. 117. 
(«) HoK, N. P. C. 42, (3 £n^. Ckim. Law Reps.) (v) 1 Esp. 14. (x) Id. 351. 
(y) S A,SlE, 314, (31 Eng. Com. Law Reps.); 1 Nev. k Per. 1, (36 Engr. Com. Law 
Reps.) (e) Holt, N. P. a 420, (3 Enff. Com. Law Reps.) (a) 1 Etop. 14. 

(6) 4a & P. 1, (19 Eog. Con. Law Rops.) 
(e) 11 A. & £. 323, (39 Eof. Com. Law Reps.) 
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Y. Rogers.((f) In the former of these, the defendant, to negative the 
genuineness of the acceptance to a bill of exchange, called witnesses* 
who deposed that they were acquainted with his handwriting* and did 
not believe the acceptance to be his. I'he plaintiflPs counsel then 
proposed, on cross-examination, to lay before them a paper, purporting 
to be signed by the defendant, and to ask whether they believed the 
signature to b^ that of the defendant, for the purpose of testing their 
knowledge of his handwriting by the agreement or disagreement of 
their testimony on this point Lord Denman, C. J., who tried the case, 
held that the. paper could not be shewn to the witnesses, unless it was 
r #232 1 ^'^^'^^^ made relevant and evidence in the case, or unless 
L -I it was ^proved by independent evidence to have been 

written by the defenaant ; and this ruling was confirmed on motion 
for a new trial by the Court of Queen's Bench, consisting of Little- 
dale, Coleridge, JX, and Lord Denman, C. X, who added, that the 
latter part of nis ruling could not^ sustained, and that if the paper 
even bad been proved by independent evidence to have been written 
by the defendant, it would not have rendered the question regular. 
That case was followed by Hughes v. Rogers, where a witness, called 
by the plaintiff to prove the signature of an attesting witness to a 
bond, said it was not in his handwriting; whereupon the counsel for 
the plaintiff put into his hands another paper, not in evidence in the 
cause, which the witness also declared was not the handwriting of the 
attesting witness. The plaintiff's counsel then proposed to call wit* 
Besses to prove that this second paper had been actually signed by the 
attesting witness in their presence. This evidence was rejected by 
Coleridge, X, as tending to raise a collateral issue ; and this ruling 
was confirmed by the Court of Exchequer, Parke, B., in the course 
of his judgment, referring to Griffits v. I very, and statins that be had 
himself, in a recent case, acted in conformity with that decision. 

§ 170. Whatever may be the relative value of the above modes of 
proof of handwriting when compared with each other, it is certain 
that all such presumptive proof is even in its best form precarioos, 
and often extremely aangerous.(0) ** Many persons,'' it has been well 
r •^BS 1 ^^^^^^^^f '' write alike; having tne same teacher, ^writing 
I- J in the same office, being of the same family, — all these 

produce similitude of handwriting, which in common cases and by 
common observers is not liable to oe distinguished. The handwriting 
of the same person varies at different periods of life : it is affected by 
ajB^i hy infirmity, by habit "(/) And the two folk>wing instances 
shew the deceptive nature of this kind of evidence. The first is related 
by Lord Eldon, in the case of Eacleton v. Kingston.(g:) A deed was 
produced at a trial, purporting to be attested by two witnesses, one of 

C^ 8 lif. & W. 123. 

(e) HubeniB, Prel. J. Cn lib. 23, tit 4, n. 1 6 and 90 ; WUIs on Circumtttiitial Evid. 151 ; 
and aee the judgment of Sir J. Nicboll in Robfon v. Rocke, 3 Add. E. R. 79, (2 £ng. EocL 
Reps.) 

(f) Per Adam, arguendo, in R. ▼. Joetioe Johnton, 99 Ho. St Tr. 475. See, abo, per 
Sir J. Nicholl in ConsUble ▼. Steibe], 1 Hagg. N. R. 61, (3 Eng. EocL Re{M.) ** I Jtsramm 
diatimiUtudinem espe qaidem tempaa facit, non enim ita quia aeribit javenia et robnatoa, ac 
■enex et forte tremena ; UBpe autem et languor hoe facit : et quidem hoc didmua, qnaiido 
ealami et atrameuti immutatio^ aimilitudinia per omnia aofort paritatem.** Pre&ce to the 
7Sid NoveL {g) 8 7vk job. 476, 
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whom was Lord Eldon. Th9 genuineness of the document was 
strongly attacked ; but the solicitor for the party setting it up, who 
was a most respectable man, had every confidence in the attestins 
witnesses, and had in particular compared the signature of Lord 
Eldon to the document with that of several pleadings signed by him. 
Lord Eldon had never attested a deed in his life 1 The other case 
occurred in Scotland, where, on a trial for the forgery of some bank 
notes, one of the banker's clerks, whose name was on a forged liote, 
swore distinctly that it was his signature, while to another, wnich was 
really his, he spoke with hesitation.(A) Standing alone, any of the 
modes of proof of which we have treated in this chapter are worth 
little, — in a criminal case nothing; their real value being as admini* 
cula of testimony. 

*§ 171. Our ancient lawyers appear to have used the r _». •■ 
expression, *' comparison, or similitude of handwriting," ^ ^ 

in its more proper and enlarged"0ense, as designating any species of 
presumptive proof of handwriting by comparison, either with a stan- 
dard previously created in the mind, ex visu scriptionis, or ex scriptis 
olim visis ; or by a direct comparison, in the modem sense of the 
word ; and to have considered, that any of these modes of proof were 
admissible in civil, and none of them in criminal cases«(i) This dis- 
tinction is, however, now completely abandoned.(&) 



•CHAPTER X. [ *235 ] 

FRBSVMPnONS IIT INTEHITATION^L AND XARnTMB LAW. 

§ 172. Wb propose, in this chapter, to consider certain presump- 
tions to be found in international and maritime law. With respect to 
international law, its very existence as a science rests on one impor- 
tant presumption. ** In the silence of any positive rule," says Dr. 

{k) BorDett*8 ComnieDtaries on the Criminal Law of Scotland, 502, Com of Canewell, 
Oiaagow, 1791. 

(t) Case of the Seven bishops, 19 Ho. St. Tr. 997, 904 ; note to the Case of Algernon 
Sydney, 9 Ha St Tr. 864, n. ; note to the case of Sioe d. Mudd ?. Snckerniore, 5 A.&, £. 
759, (31 £ng. Com. Lhw Reps.) ; and it aeena to have been on this principle, that tb« 
attainder of Algernon Sydney was reversed. 

{k) it ▼. Watson, 3 Surk. 153, (3 Eng. Com. Law Reps.) ; R. v. Bordett, 4 B. & A. 129, 
(S Eng. Com. Law Reps.) ; A. 6. v. Le Merchant, 9 T. R. 901, n^— The sobject of the preaenl 
chapter has, in every age, proved a source of embarrassment to legislators and jurists. The 
rales of the Roman law respecting it are contained in the 73rd Novel., which, we are told in 
the beginning of it, was framed in consequence of the practice of counterfeiting bandwrit- 
iDg, and the difiieQilies of a case which had reoently arisen in Armenia. For the practioe 
of the civil law in modern Europe, the reader is referred to Hiiberus,PriBl. Jur. Civ. lib. 99, 
tit 4,n. 16 and 90; Voet ad. Pand., lib. 22, tit. 4, n. 11 ; Cujacin 73 Nov.; Ooghton, Ordo 
Judicior., tit 925. The canon law is said to have admitted proof of handwriting in its most 
objectionable form, namely, by comparison with documents unconnected with the cause ; 
Per L. Eldon, C, in Eagleton v. Kingston, 8 Ves. 474 ; per Coleridge, J., in Doe d. Mudd v. 
Bockerroore, 5 A. & £. 706. 708, (31 Eng. Com. Law Repp.) The framers of the Codes 
Napoleon seem to have been fully sensible of the difficulties attendabt on the subject, and, 
while admitting proof of handwriting by comparison, have taken great pains to ensure the 
genuineness of the specimens used for the purpose. Code de Procedure Civile, lib. 3, tit 10, 
art 193 to 913. 
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Story, ** affirming or denying, or restraining the operation of foreign 
laws, courts of justice presume the tacit adoption of them by their own 
government, unless they are repugnant to its policy, or prejudicial to 
Its inlerests."(a) •^ So,*' says Professor Greenleaf, ** a spirit of amity, 
and a disposition to l^iendly intercourse, are presumed to exist among 
nations as well as among individuals.''(6) 

§ 173. There are other presumptions to be found in this branch of 
jurisprudence. Thus, the place of a man's birth is considered as his 
domicil, if it is at the time of his birth the domicil of his parent8.(c) 
But a more important rule is, that the place where a person resides 
must be taken, prima facie, to be his domicil, until other facts estab- 
lish the contrary.(i2) Where the family of a married man resides is 
generally to be deemed his domicil ;(e) and that of an unmarried one 
r *286 1 ^^'' ^ taken *to be in the place where he transacts his 
^ ^ business, exercises his profession, or assumes municipal 

duties or privileges.(/) And it is said to be a principle, that where 
the place of domicil is fixed by positive facts, mere presumptions from 
circumstances will not prevail against those facts.(^) This does not 
mean that presumptive evidence is inadmissible to prove domicil ; and, 
indeed, it amounts to little more than saying, that tne weaker evidence 
shall not be allowed to prevail against the stronger. 

§ 174. It is also a principle of international law, that contracts are 
to be understood according to the laws of the place where they are 
entered into, and the contracting parties presumed to enter into their 
engagements under a knowledge of those laws.(A) So, a foreign 
marriage will be presumed to have been celebrated with the due 
solemnities required by the law of the place where it is celebrated .(t) 
And the general presumptions against crime, fraud, covin, immoral- 
ity, d&c. would probablv be held applicable to acts done abroad, aa 
well as to acts done at home. 

§ 175. Where the subject of one state is also the independent sove- 
reign of another, he is, of course, not responsible to the laws of the 
former state for acts done by him as such sovereign.(A) And it would 
appear, from a recent decision in the Court of Chancery, that in 
respect to any act done by such a person out of the realm of which 
he IS a subject, or any act as to which it miffht be doubtful whether it 
r «237 1 ^^i^^ ^^ ^ attributed to the ^character of the sovereign 
■- •' prince or to that of the subject, the act ought to be pre- 

sumed to have been done in the character of the sovereign prince.(/) 

§ 176. Among the most important presumptions in maritime law, 
are those relating to seaworthiness. Every ship insured sails under 
an implied warranty that she is seaworthy. It is not necessary to 
inquire whether the owner acted honestly and fairly in the transac-- 
tion; however just and honest his intentions may be, if he is mistaken 
in the fact, and the vessel is in fact not seaworthy, the underwriter is 

(a) Story, Conflict of Laws, chap. 2, art. 38. (6) Greenl. L. £▼., art. 43, p. 48. 

(e) Story, Conflict ofLawt, art 46, p» 44, and the authoritiea there cited. 
(<f) Id. p. 45 ; Bruce v. Bruce, 2 B. & P. 229, 230. oote (a) ; Bempde ▼. JohnetoDe, 3 Yea. 
JQD. 198; Sunley v. Bernea, 3 Ha^g.N. R. 137,(5 Eog. EccLRepa.) 

(<) Story, Confl. of Lawn, p.4& (/) Id. {g) Id. p. 47. 

(A) Id. art 76, p. 75. (i) R. ▼. The Inhabitants of Brampton, 10 East* 282. 

{k) The Doke of Brunswick t. The King of Hanover, 13 Law J^ N. S^ Chancery, 108. 
(0 M. 
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not liable, (m) But ift shortly after sailing, a ship turn out to be unfit 
for sea, without apparent or adequate cause, the burden of proof is 
thrown on the assured, and a jury ought to presume that the unsea- 
worthiness existed before the commencement of the voyage ;(n) and 
this rule holds, even though the ship had encountered a violent storm, 
unless it Qan fairly be inferred that the damage resulted from the 
8torm*(o) This presumption is spoken of by Lord Redesdale, in Wat- 
son V. CIark,(p) as a rule of law; but this must be understood to 
mean a presumption of fact recognised by law.(g) 

§ 177. Where a vessel is missing, ana no intelligence of her has 
been received within a reasonable time after shd sailed, it shall be 
presumed that she foundered at *sea.(r) Thus, where r ^qqo -i 
a ship was insured in 1739, from North Carolina to Lon- ^ ^ i 
don, with a warrant against captures and seizures, an action was 
brought against the lir^erwriters, alleging the loss to have been by 
sinking at sea, which came on tb be tried in M. T., 17 Geo. 2. The 
only evidence, however, was that she had sailed on her intended voy- 
age, and had never since been heard of. On this, it was objected, on 
the part of the defendant, that, as captures and seizures were excepted, 
it lay on the assured to prove a loss, as alleged in the declaration; 
but Lee, C. J., said, it would be unreasonable to expect evidence of 
that, for as every body on board was presumed to be drowned, the 
plaintiflfhad given the best proof the nature of the case admitted of: 
and he left the case to the jury, who found for the plaintiir.(«) There 
is no precise time for this presumption fixed, either by the common or 
general maritime law,(0 although the laws of some countries have 
peculiar provisions on the subject ;[u) but the court and jury will be 
guided by the circumstances laid before them, and the nature of the 
voyage and navigation. A practice^ however, is said to exist among 
insurers, that a ship shall be deemed lost if not heard of within six 
months after her departure, or after the time of the last intelligence 
from her, for any part of Europe ; and in twelve months, if for a fur- 
ther distance ;(x) — a rule, as observed by Mr. Justice Park, reasonable 
enough in general, and only objectionable, as hardly sufficient in Indian 
voyages.(y) *In order, however, to raise this presump- r ^^on i 
tion, it roust be distinctly shewn that the ship left port ^ •> 

bound on her intended voyage ;(2) and although her not being heard 
of for many months or years raises a presumption of her crew having 
perished, it affords none as to the precise time of the death of any 
person on board, which must be collected by the jury from the circum- 

(m) 1 Park, Insuranee, 332; Daogrlas t. Scoogall, 4 Dow. 976; Parker v. Pottt, 3 Vow, 
31. Ai to what ooDstitotutea aeaworthineaB in general, eee AblioU on Shipping, by Sbee, 
part 4, ch. 4. (n) Munro ▼. Vandam, 1 Park. Ins. 333. 

(0) DoQglaa t. Scoogall, 4 Dow. 269 ; Watson v. Clark, 1 Dow. 344; Parker t. Potts, 3 
Dow. 31. « (p) I Dow. 348. 

(9) Bee Foster t. Steele, 3 Biog. N. C. 892, (32 Eog.Com. Law Reps.) 
(r) 1 Park, Ins. 105, 106; Green ▼. Brown, 2 Str. 1199; Hoostman t. Thornton, Hoh, 
N. P. C. 243, (3 Eng. Com. Law Reps.) (t) Green t. Bruwn, 2 Str. 1 199, 1200. 

(1) 1 Park, Ins. 106 ; and per Gibbs, C. J., in Hoostman t. Thornton, Holt, N. P. C. 243, 
(3 Eng. Com. Law Repe.) (tf) 1 Park, Ins. 107. (x) lb. (v) lb. 

(2) Koster ▼. Innes, R. & M. 333, (21 Eng. Com. Law Reps.) ; Cohen t. Hinokley, 2 
Canp. 51 ; Koeter ▼. Reed, 6 B,6l C. 19, (25 Eng. Com. Law Reps.) 

jANUAETt 1845.— 10 
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stances of the case.(a) And when» by the charter of affreightment, 
no time is fixed for the commencement of a voyage, the law implies a 
stipulation, that it shall be commenced without unnecessary or unrea* 
sonable delay, and also that there shall be no unnecessary deviation 
from the voyaffe when commenced.(6) 

§ 176. It only remains to add, that the maxim, " Omnia prsBsumun- 
tur contra spoliatorem," seems fully recognised in maritime law ;(c) 
especially in cases where papers have been spoliated by a captured 
party,(d) and also where neutral vessels are found carrying despatches 
from one part of the dominions of a belligerent power to anotber.(e) 



[ •240 ] ♦CHAPTER XI. 

MISCaLULlTBOlTS FKESITKFTlOlfS. 

§ 179. It is proposed in this chapter to advert to some presumptions 
likely to be met with in practice, and which have not been noticed in 
the former chapters. 

§ 180. A large number of these relate to real estate, and are for the 
most part prcesianptiones quasi juris^or presumptions which the courts 
are anxious should be always acted on by juries, but which cannot be 
made without the intervention of a jury. Thus, the soil of the sea- 
shore, between high and low water mark, is presumed to belong to 
the crown ;{aa) but every subject has, primi facie, a right to take all 
fish found there, unless a right to take them can be shewn by prescrip- 
tion. (fr) So, the soil at the bottom of a navigable river is presumed to 
be in the crown ; but where the river is not navigable, it is presumed 
to be the property of the owners on each side, ad medium filum 
aquae.(c) The same holas in the case of a highway, the soil of which 
is taken, primi facie, to belong to the owners of the adjoining lands, 
usque ad medium filum vi8e.(a) But, as this presumption is founded 
r •241 1 ^^ ^^^ supposition that *the roads originally passed over 
^ -1 the lands of the adjacent owners,(0) it seems that it does 

not apply to roads set out under inclosure acts,(/) nor to cases where 
the original dedication of the road can be shewn by positive evi- 
dence.(^) And although the General Inclosure Act, 41 Geo. 3, c. 
109, s. 11, gives the herbage on every road set out under that act to 
the proprietors of the land on each side respectively, no presumption, 

(m) WatMn r. King:, 1 Stark. 121, (3 Entr, Com. Law Reps.); PaUeson v. Blaeli, 9 Park, 
lot. 644; Silliek v. Booth, 1 Y. & C. N. C. 1 17. 

{b) M*Andra«r v. Adamea, 4 M . &. Scott, 530, (40 Eng. Com. Law Reps.) and the aatb». 
rities there referred (o. {$) Greenl. L. EL^ art 31, p^ 37. 

(d) Case ofThe Huiker, 1 Doda. Adm. R.480. 
(«) Case of the AtaJanta, 6 Rubins. 440. 

{aa) Blandeil v. Caterall, 5 B. dt A. 304, (7 Engr. Com. Law Reps ) ; per Bay^ej, J. 
(6) Ba(|rot 9. Orr, 2 B. &. P. 472 ; Mayor of Oxford v. Richardson, 4 T. R. 437. 
{e) Carter v. Ma root, 4 Barr. 2162. 

id) Berry v. Goodman's Case, 2 Leon. 148; Grose v. West, 7 Tuant. 39, (2 Bng. Com. 
Lav Reps.); Anon., Lofft 356 ; Cooke v. Green, 11 Price, 733. 

(e) R. V. The Inhabitants of Edmondton, 1 M. & Rob. 32. 

(/) fb. ; R. ▼. Wrigrht, 3 B. & Ad. 681, (23 Eng. Com. Law Rcpe.) 
(g) Heidiau v. EewUej, Holt, N. P.C. 463, (3 Eog. Com. Uw Repa.) 
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it 18 said, arises, that tha road belongs to those respective proprie- 
tors.(A) Again, the lord of a manor is, prima facie, entitled to all 
the waste lands within the manor ;(t) but the presumption may be 
rebutted by circumstances : and strips of land jBidjoining a road are 
presumed to belong to the owner of the adjoining inclosed land, and 
not to the lord of the manor ;{k) although this last presumption is 
either done away, or considerably narrowed, by proof that those strips 
communicated with an open common, or other lar^e portion of 
Iand.(/) It is doubtful whether *'ba)ks," i.e. strips of uncultivated 
land lying between the lands of private proprietors, are presumed to 
belong to the owners of the adjacent land.(m) It seems to be a prtB- 
BumptiojuriSf that one part of a manor is not of a different nature from 
the rest ;(n) and in the case of party-walls, where the quantity of land 
contributed *by each party is unknown, the common use r ^040 -i 
of the wall is prima facie evidence that it and the land on '^ J 

which it is built, are the undivided property of both.(o) 

§ 181. Where the terms of the grant of a several fishery are 
unknown, the owner of the fishery may be presumed to be the owner 
of the soil ; but where those terms appear^ and are such as to convey 
an incorporeal hereditament only, tne presumption is destroyed : {p) 
and the ownership of the soil is prima facie evidence of a right of 
fi8hery.(a) Proof of a carriage-way is presumptive evidence of a 
grant ox a drift- way.(r) Where rents of small amount have been 
paid to the lord of a manor for a long series of years without any 
variation, the payment of them affords no evidence of title to the land ; 
the presumption is, that they are quit-rents.(s) So, an allegation of 
seism prim& facie implies occupation, unless the contrary be shewn in 
pleading. (0 

§ 162, There are several presumptions of this class, founded on the 
conduct of parties, and the relation in which they stand to each other. 
Thus, a woman who commits felony or misdemeanor in company 
with her husband is excused, on the presumption (which, however, 
may be rebutted,) of her having acted under his coercion.(tt) And in 
the civil law it is laid down, *** Filius familias qui pecu- r ^040 -i 
niam accepit creditam, praesumitur accepisse in causam ^ J 

(A) R. ▼. Tb« InhabiUntf of HatSeld, 4 A. &. E. 164, (31 En^. Com. Law Repi.), par 
Loitl Denman, C. J. 

(i) Doe d. Earl of DiroraTen v. Williami, 7 C. &, P. 332, (32 Eng. Com. Law Repa.) 

{k) Doe d. PrtDgr w. Peariey, 7 a &, C. SC4, (14 En^. Com. Law Reps.) ; Steel t. Prickett, 
2 Stark. 463, (3 Enf^. Com. Law Repa.) ; Scoones ▼. MorreD, 1 fieaf. 251 ; Doe d. Barxett ▼. 
Kemp, 7 Biog. 332, (20 Eng. Com. Law Repa.) 

(0 Groee ▼. West, 7 Taant 39, (2 Enff. Com. Law Repa.) 

(m) Bailiffs of GodmanchoBter v. Philltpe, 4 A. &. £. 550, 560, (31 Eng. Com. Law Rape.) 

(n) Co. Liu. 78, b. 

(0) WUtahire v. Sidfbrd, 8 fi. & C. 259, d., (15 Eog. Com Law Repa.) ; Cabitt t. Porter, 
Id. 257. 

(p) Dake of Somerset t. Fogwell, 5 B. & C. 875, (12 Eng. Com* Law Repa.) 

(f ) 3 SUrk. Et. 1253, 3rd ed. (r) See (he caae of Ballard ▼. DyeoD, 1 Taant 179. 

(t) Doe d. Wbitttck ▼. Johnnon, 1 Gow. 173, (5 £ng. Com. Law Repa.) per Holroyd, J. 

(0 Stott T. Slott, 16 Euat, 351. See Claytou v. Corby, 2 G. &. Dav. 174; England ▼. 
Wall, 10 M. &. W. 699. ^ 

(») See the aathoritiea collected in ArchboId*i Pleading and Evidenoe in Criminal Casea, 
pp. 16, 17, 9th ed. The role doea not extend to treaaon or murder, or other crimes which 
are mala in ae, helaoni in thoir character, or dangerous in their oonaaquencea. Ibb 
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ca8tren8em.(x) In the case of Doe d. Lewis v. Rees/y) Parke, B., 
says, ** It is clearly settled, that encroachments made by a tenant are 
for the benefit of his landlord, unless it appear clearly, by some act 
done at the time of making the encroachments, that the tenant intended 
them for his own benefit, and not to hold them as he held the farm to 
which the encroachments were adjacent." It is also a maxim, that 
*^ In praBsumptione juris judicium redditur in invitum."(2) 

^ 183. In the case of contracts between individuab, many presump- 
tions of law are to be found, based on general policy and convenience. 
Thus, it is conclusive presumption of law, that an instrument under 
seal has been given for consideration ; which presumption can only 
be removed by impeaching the document for fraud.(a) There is a 
renlarkable exception to this rule, where the consideration of an instru- 
ment under seal is a restraint of trade, in which case a consideration 
must appear on the face of the instrument.(fr) So, although in the 
case of contracts not under seal a consideration is not in general pre- 
sumed,(c) we have seen that the rule is reversed in bills of exchange, 
promissory notes, and some other mercantile documents.(d) 
r 11244 "I *§ ^®^' Where goods entrusted to a common carrier, 
I- -■ to be carried for reward, are lost, otherwise than by the 

act of God or the queen's enemies, it is b. prcBsumptio juris et dejure, 
that they were lost oy negligence, fraud, or connivance on hispart(e) 
By the act of God is meant storms, lightning, floods, earthquakes, &c.« 
and such other things as cannothappen by the intervention of man :(/) 
and under the head of the queen's enemies must be understood public 
enemies, with whom the nation is at open war ;(^) so that robbery by 
a mob, irresistible from their number, would be no excuse for the 
bailee.(A) This is an extremely hard presumption, but one which 
public policy seems to require. So, in the case of innkeepers, where 
the eoods of a traveller brought into the inn are lost, it is presumed to 
be through negligence in the innkeeper,(i) unless he shew that they 
were lost through the negligence of the guest himself, or were stolen 
by his servants or companions.(&) But it is no defence that they were 
stolen by the inn-keeper's servants, or other persons within the inn, 
for it is his duty to provide honest servants and honest inmates, and to 
exercise an exact vigilance over all persons coming into his house as 
guests or otherwise.(Q But, unlike the carrier, he seems not to be lia- 
ble for a loss in the case of burglary or robbery by force from without 
*245 1 ^^^ i^^'i^) ^' Rigorous as the law respecting ^innkeepers 
-I may seem," says Sir W. Jones, " and hard as it may actu- 

(r) HQbenis,PreI. J. C^ lib. 23, tit. 3, n. 20. 

(y) 6 C. & P. 610, (23 Eng. Com Law Reps.) See, to the same effect. Doe d. The Earl 
of Dunraven ▼. Williams, 7 C. & P. 332, (32 Eng. Com. Law Reps.) 

{z) Co. Litt, 248. b. ; 3 Ck>. 28, b. ; 10 Ca 94 b. 

(a) 3 Stark. Ev. 931, 3rd ed. ; Lowe ?. Peers, 4 Burr. 3229. 

(6) See Mitcheii v. Reynolds, 1 P. W. 181, and the jadfjrnieot of Parke, B., id Mallaa v. 
May, 11 M.& W. 65, where most of the cases are referred to. 

(c) Rann ▼. Hashes, 7 T. R. 350, n. (o). 

id) Chitty and Hulme on Bills of Exchange, 68, 69 ; Byles on Bills, 2, 88, 4th ed. 

(e) Bull. N. P. 70, n. (o). 

(/) lb. Nor will even the act of God ezcase a hoyman who pats to sea in tempestuous 
weather. Amies ▼. Stevens, 1 Str. 128. (g) Story on Bailments, art 489. 

(A) Coggs T. Bernard, 2 L. Raym. 918 ; per Holt, C. J. 
' ({) Story on Bailments, art 472. {k) Id., art 472, 473. (i) Id., art 471. 

(m) Id^tft 472. In tiM MM of Riohmoad v. Smith, 8 a 4d C. 9, (17 Eng. Coin. Law 
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ally be in one or two particular instances, it is founded on the great 
principle of public utility, to which all private considerations ought to 
yield ; for traveller^, who must be numerous in a rich and commercial 
country, are obliged to rely almost implicitly on the good faith of 
innholders, whose education and morals are usually none of the best, 
and who must have frequent opportunities of associating with ruffians 
or pilferers, while the injured guest could seldom or never obtain legal 
proof of such combinations, or even of their negligence^ if no actual 
fraud had been committed by them.*Xn) In this, as in many other 
instances of legal presumption, we may delect the application of the 
maxim, "Multa in jure communi contra rationem disputandi pro 
communi militate introducia 8unt.*'(o) 



•PART IIL [ *246 ] 

ON PRESUMPTIVE PROOF IN CRIMINAL CASEa 

§ 165. Ik this Third Part of the present work it is proposed to con- 
sider, first, the general theory and rules of presumptive proof in crim- 
inal cases; secondly, the probative force and infirmative circum- 
stances of some of the most usual species of it. 



•CHAPTER I. 

THSOST AND BULBS OF FBBSUMPTIVB PBOOF. 

§ 186. All judicial evidence, as has been shewn, is either direct 
or circumstanticU^a) When the existence of any fact is attested by 
witnesses, as having come under the cognizance of their senses, or is 
stated in documents, the genuineness and veracity of which there 
seems no reason to question, the evidence of that fact is said to be 
direct, or positive. By circumstantial evidence, on the contrary, is 
meant, that the existence of the principal fact is only inFerred from 
one or more circumstances which have been established directly. 
And when the existence of the principal fact does not r ^^47 1 
follow •from the evidentiary facts as a necessary conse- •■ ^ 

quence of the laws of nature, but is deduced from them by a process 
of probable reasoning, the evidence and proof are said to be presumjh 
tive.(b) 

Rept.), Bayley, J., saji, '* It appears to me, that an innkeepei^s liability very closely reeeni- 
blea that of a carrier. He is prim4 facie liable for any loss not occasioned by the act of God 
or the king^s enemies ; althoagh he may be exonerated where the guest chooses to have hia 
goods under his own care.** The correctness of this analogy between innkeepers and car- 
riers was, however, doabied by the Court of Qoeen*s Bench, in the recent case of Dawson v. 
C holmeley, 7 Jurist, 1037, which seems to corroborate the view of Mr. Jostice Story. 

(n) Jones on Bailments, 95, 96. (o) Co. Litt 70, b. 

(a) 3 Benth. Jnd. £?. 3. See Part L 1;^ 1, art 11. (6) IbU. 
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h 187. The process of presumptive reasoning, evidencing any fact, 
and of course that fact which is the object of inquiry in criminal acts* 
— ^tbe delinquency or innocence of the accused, — may be more or less 
complex, longer or shorter. The inference may be drawn from one 
evidentiary fact, or from a combination, or, as it is usually termed, a 
choiUf of evidentiary facts ;(c) and the existence of the principal or 
any intermediate evidentiary fact may be inferred from another^ which 
is itself only a probable consequence of a third.*(<{) Thus, on an 
indictment for arson, proof that property stolen from the house at the 
time it was burnt was shortly afterwards found in the possession of 
the prisoner, is presumptive evidence that he was concerned in the 
arson ;(e) and the fact of a person suspected of a crime having left 
his home about the time of its commission is only presumptive evi- 
dence of his having absconded to avoid being brought to trial, which 
latter fact, even if true, is by no means conclusive of guilt.(/) In all 
cases, however, the ultimate presumption must be connected, either 
mediatdy or immediately, with facts established by direct proof.(^) 

§ 186. The elements, or links, which compose a chain otpresump- 
r ^248 1 ^^^^ proof in criminal cases, are certain moral *and phy- 
*- J sical coincidences, which individually indicate delin- 

quency in the accused ; and the probative force of the whole depends 
on the numbeTf independence, toeig/Uf and consiUency of those ele- 
mentary circumstances. A number of circumstances, each individu- 
ally very slight, may so tally and confirm each other, as to leave no 
room for doubt of the fact they tend to establish ; but if they are not 
independent of each other, and all arise from one source, an increase 
in the number of the circumstances does not increase the probability 
of the hypothesis.<A) But it is also of the utmost importance to bear 
in mind, that, where a number of independent circumstances all point 
to the same conclusion, the probability of the justness of that conclu* 
sion is not merely the sum of the simple probabiUties of the circum- 
stances composing the chain, but is the multiplied, or compound ratio 
of them.(t) ''Not to speak,*' says Mr. Bentham, ''of greater num- 
bers, even two articles of circumstantial evidence, though each taken 
by itself weigh but as a feather — join them together, you will find 
them pressing on the delinquent with the weight of a miIIstone.''(i) 
Thus, on an indictment for uttering a bank-'note, knowing it to be 
counterfeit, proof that the accused uttered a counterfeit note amounts 
to nothing, or next to nothing — any person might have a counterfeit 
note in his possession: but suppose further proof adduced, that, 
shortly before the transaction, he nad, in another place, and to another 
r •240 1 P^^^^^» offered another *counterfeit note, the presumption 
I- J of guilty knowledge becomes very strong. Lastly, the 

circumstances composing the chain must all be consistent with each 
other, — a principle sufficiently obvious in itself, and which will be 
further illustrated presently.(/) 

(e) 3 Benth. Jod. E?. 333. {d) 9 ETani'i Poth. 333 ; 3 BenUi. Jad. £t. 3. 

{€) R. ▼. Rickman, 3 Baat, P. C. 1035. (/) See infr^ ehap. 3. 

(g) 3 Evana'a Poth. 333. 

(S) BeccariB, a. 7 ; Theory of PfMamptive Proo^ 57; 1 Stark. Ev. 567, 3rd ed. 
(i) 1 Suu'k. Ev. 568, 3rd ed. ; 3 Evana'a Poth. 343. This propoaition ia mathematicaOy, 
•9 well aa inoraUj, true. See Appendix, note I. {k) 3 Benth. Jud. Et. 243. 

(I) Bee infr^. 



§ 189. The rules regulating the adrnmibiliiy of evidence are the 
same in civil and criminal proceedings ;(m) and although, as has beea 
/ shewn in a former chapter, presumptive evidence is receivable to prove 
almost any fact, the necessity of resorting to it in proof of crimes is 
more frequent than for the establishment of civil rights. The most 
heinous offences are generallv committed in secret : '* visible proofs 
must not be expected in works of darkness ;"(n) so that direct evi- 
dence is seldom attainable in criminal cases^ except in the compara- 
tively rare instance of the thief being taken with the mainour, or 
where one of several delinquents denounces his companions at the bar 
of justice. 

§ 100. It must not, however, be supposed, that a chain of presump- 
tive evidence affords proof of a less convincing nature than direct 
testimony, or that, for want of legitimate evidence, the law condemns 
and punishes on that which is inferior, or less conclusive.(o) On the 
contrary, as in criminal trials the interests at stake are greater, and 
the consequences of erroneous decision infinitely more serious, a 
higher degree of assurance is required than in civil proceedings, 
where the mere preponderance of probability is sufficient r %^kq i 
ground *for adjudication.(p) Except in a few instances, ^ -I 

where positive law expressly requires it, the accused should never be 
pressed on by technical rules or artificial presumptions : but his con- 
demnation, whether founded on direct or presumptive evidence, should 
flow from an unbiassed moral conviction of his guilt.(f ) 

§ 191. Unfortunately, however, for the interests of justice, the true 
principles on which presumptive proof rests have not been always 
understood by those appointed to administer it; and the judicial 
histories of every country supply melancholy instances, where the 
^safety of individuals has been sacrificed to the ignorance, r ^051 -1 
haste, or misdirected zeal of judges and jurymen, dealing '- •■ 

(m) R. V. Burdett, 4 B. & A. 122, (6 En^. Com. Law Rept .) ; R. t. Watson, 9 Stark. 
155, (3 £ng. Com. Law Reps.) ; Ro6coe*i Criminal £v. 1, 3nd ed.; Rez ▼. Morpby, 8 C. & 
P. 306, ^34 Eogr. Com. Law Repa.) 

(n) Per Builcr, J., in Donellan's case, Warwick Sp. Asa., 1781. 

(0) 1 Stark. Ev. 559 ; Theory of Presamptive Proof, p. 58 ; Beccaria, s. 7 ; Works of 
Chancellor D'Agueaseau, vol. 12, p. 647. 

if) 2 Russell on Crimes, by Greaves, 727. See, also, per Lord MansBeld, in the Douglas 
case, cited 4 B. & Aid. 12Q, (6 Eng. Com. Law Reps.) ; Theory of Presumptive Proof, p. 62. 

(V) 3 Stark. Ev. 930, 3rd ed.; O'Agaesseao, vol. 12, p. 648, ed. Paris, 1783. There are, 
however, Pr»sumptiones juris to be found in the criminal code. Some ol these are known 
to the common law, such as, for instance, the presumptions of malice in case of homicide; 
of an intent to defraud in cases of forgery ; of the due appointment of public officers who are 
proved to have acted as such, Slc But their number has been increased of late years by 
different acts of Parliament ; see the 11 Gea 4 & 1 W. 4, e. 66. By statute, also, 21 Jao. 
1, c. 27, it was enacted, that every woman delivered of a bastard issue, who should endea- 
vour, by secret burying, or in any other way, to conceal the death thereof, so that it might 
not oome to light, whether it were born alive or not, should be deemed to have murdered it, 
unless she proved it to have been born dead. This inhuman law, which is supposed to have 
been copied from an edict of Hen. 2, of France, a. d. 1556, has been repealed. Of pro- 
■oroptiones joras et de jure in criminal cases, there are but few instances, and the iewer 
the better. In cases of robbery, however, fear will be presumed in odium spoliatoris, even 
though the evidence shew that none existed in faet, (1 Phill. & Am. Ev. 468; FoaU 128): 
and the conapiring to imprison the sovereign must, it is said, be deemed conclusive evidence 
of compassing his death. (1 Hale, P. C. 109 ; Post 195 ; 4 Blackst C. 79). There are 
■or& presumptions of this nature which operate in favour of the accused. 1 bus, no proof 
is receivable to convict of felony an infant under the age of seven year?, (I Hale, P. C. 19 ; 
1 Blackst C. 23) ; or of rape, as principal in the first degree, if nnder the age of fourteen. 
1 Hale, P. C. 630; 4 BLC. 212. 
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"With this peculiar mode of proof. The natural consequence has been, 
to raise a prejudice, sometimes an outcry, against it ; so that a decla- 
mation on the injustice of condemning any person on presumptive evi« 
dence, or anything short of proof positive, as it is called, is ever sure 
of the ready ear of a popular assembly. If such a proposition be 
thought worthy serious refutation, we would just observe, that no spe* 
cies of judicial evidence is infallible. When a person is convicted 
of a crime on the most«positive testimony of witnesses, who swear 
that they saw him do the act with which he is charged, the verdict 
of the jury only rests on the probability, or presumption, that the wit- 
nesses are neither deceived themselves nor wilfully deceiving them;(r) 
and perhaps as many insiances could be found of erroneous decisions 
from one or other of these causes, as from rash inferences drawn from 
testimony presumptive in the narrower sense of the word :{$) while 
r *252 1 ^^^^ freest *and fullest confessions of guilt have occa- 
I- ^ sionally turned out to be untrue.(Q In short the only evi« 

dence that cannot lie is one which it would be absurd to require, 
namely, that which, without the intervention of human testimony, 
presents itself directly to the senses of the judge.(u) Any proof, how- 
ever strong and convincing, which falls short of this, is but an indefi- 
nitely high degree of probability,(2) which will be found, on exami* 
nation, to be as attainable by a well conducted process of reasoning 
from circumstances, as from evidence either of a direct or confesso- 
rial nature. And as, in the most important transactions of life, in all 
r •asa l *^^® moral, and nK)st of the physical sciences, we are 
I- -I compelled to rely, almost exclusively, on probable or pre* 

(r) Matth»D8 de Criminibaa, p. 635; Domat, liv. 1, tit 6; 9 Et. Polh. 332 ; Roseoe't 
Civ. Ev. Id, 5th ed.; Foley *a Moral Philosophy, b. 6, c. 9. 

(t) The resemblaoce between individuals is often very close. A well-known mail of 
fashioo once narrowly escaped conviction for a highway robbery from his extraordinary 
resemblance to one rage, a notoriooa highwayman of the day ; (Beck's Med. Jar. 408) ; 
and Sir Thomas Davenport, an eminent oarritter^ swore positively to the persons of two 
men whom he charged with having stopped and robbed him on the highway, at noonday. 
A clear alibi, was, however, proved ; and the real robbers being afterwards taken into cos- 
tody, with the stolen property upon them. Sir Thomas, on seeing them, at once acknow. 
ledged that he had been mutaken ; (per Mac Nallv, arguendo, in £ v. Byrne, 28 How. St. 
Tr. 119). A more anfortonate case isj^iveo in the Theory of Presumptive Proof^ Appen- 
diz, case 4, where a man of the name of James Crow, was executed for a robbery commit- 
ted by a person of the name of Geddeley, for whom he was mistaken, and to whom, the book 
says, be bore a resemblance so stronfi^, that it was next to impossible for the nicest eye to dia- 
tingaish between tljem. Several other cases of mistaken identity will be found in Wills on 
Circum. Evidence, p. 143 et seq. ; and also in Beck's Med. Jur., p. 404. See, also, tlie case of 
Male, 3 Benth. J. E.255; and that of Joseph Lesurges,Chamb. Rdin. Joar., Dec. 3, 1842. On 
the other hsnd, there are many instances of the most positive direct testimony having its origin 
in wilful falsehood. See the cases of R. v. Hawkins, 6 Ha St Tr. 921 ; R. v. Titus Oatet, 
10 Id. 1079; the singular case of R. v. Elizabeth Canning, 19 Id. 283; R. v. Whalley, 
Wills, Circum. Ev. 159, &c Instances have even been found of the most heinous offences, 
murder not excepted, having been committed by individuals, with the view of aAerwards 
accnaiog an innocent person of them, in order to obtain a reward held out for the conviction 
of offenders. See the case of John Delahunt, executed at Dublin in January, 1842; and 
R. V. M^Daniel and others. Old Bailey Sessions, 1755, reported Foster's C. L. 121. Indeed, 
as a general roir, it may safely be said, that the most unhsppy cases of erroneous convic- 
tion have been based on suspicious circumstances, coupled with false direct testimony. See 
the case of Thomas Harris, Theory of Presumptive Proof, Append. 3 ; and also Id., case 10b 

(<) See infr^ chap^ 2. («) 3 Benth. Jud.£v. 249. 

(dp) Beccaria, s. 7* See, also, Part 1, chap. 1 ; and Sir S. Romilly on the Criminal Law 
of England, note D, p^ 73. 
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sumptive reasoniDg,(jr) it seems difficult to suggest any grounds why 
a greater degree of assurance should be required in judicial investiga- 
tions, even were such assurance attainable. 

§ 193. But wbile we condemn this, perhaps, not unnatural error, 
what must be said to one of an opposite kind, infinitely more mis- 
chievous, as promulgated by authority which we are bound to respect, 
—namely, the setting presumptive evidence above all other modes of 
proof, and investing it with infallibility? Juries have been told from 
the bench, even in capital cases, that, " where a violent presumption 
necessarily arises from circumstances^ they are more convincing and 
satisfactory than any other kind of evidence, because facts cannot 
lie"{z) Numerous remarks might be made on this strange proposi^ 
tion ; the first of which that presents itself is, that the moment we 
talk of any thing following as a necessary consequence from others, 
all idea of presumptive reasoning is at an end.(a) Secondly, even 
assuming the truth of the assertion, that facts or circumstances can- 
not lie, still, so long as witnesses and documents,, by which the exist- 
ence of these facts is to be established,(6) can, so long will it be 
impossible to arrive at infallible conclusions. But, without dwelling 
on these considerations, *look at the brbad proposition — r ^^ka i 
facts cannot lie. Can they not, indeed 1 When, in order ^ J 

to effect the ruin of a poor servant, his box is opened with a false key, 
and a quantity of goods stolen from his master deposited in it : or, 
where a man is found dead, with a bloody weapon lying beside him, 
which is proved to belong to a person with whom he had a quarrel a 
short time before, and footmarks of that person are traced near the 
corpse ; but the murder has in reality been committed by a third per- 
son, who, owing a spite to both, put on the shoes and borrowed the 
•weapon of one to kill the other, — did not the circumstances lie — 
wickedly, cruelly lie 7(c) There is reason to fear, that a blind reli- 
ance on the dictum, that '* circumstances cannot lie," has occasionally 
exercised a mischievous effect in the administration of justice.(£l) 

§ 193. The truth is, that direct and presumptive evidence (using 
the words in their technical sense) are distinct modes of proof, which 
have each their peculiar advantages and characteristic dangers. 
Abstractedly speaking, presumptive evidence is inferior to direct 
evidence, seeing that it is in truth only a substitute for it, and an indi- 
rect mode of proving that which otherwise could not be proved at 
all ;(e) so that a given portion of credible direct evidence must ever 
be superior to an equal portion of presumptive evidence of the same 
fact. But in practice it is, from the nature of things, impossible, 
except in a few rare and peculiar cases, to obtain more than a very 

(y) Locko on the Haman Understandingf, book 4, chapter 14, ■• 9. 

{z) Per Lepge, B., in the caae of Mary Blandy, 18 Ho. St. Tr. 1187 ; per Boiler, J., in 
Donellan'a case, printed report, London, 1781. See, also, per Moonteney, B., in Annealey 
V. Earl of Anglesea, 17 Ho. St. Tr. 1430; GiJb. L. E. 157; Payley'a Moral and Political 
Philosophy, b<x>k 6, chap. 9 ; and the worki of Chancellor D'Agaesaeao, vol. 19, p. 647, 
Paria, 1783. 

(a) 9 Et. Poth. 399. See Part I., chap. 1, art 3, n. (n). 

(6) Domat, liv. 3, Tit. 6 ; Theory of Preaamptive Proof, p. 98. 

(c) A had caae of this natore is given in the Theory of Presumptive Proo^ Append., case 
10, p. 109. See, also, the case of Adrien Don^, 5 Causes C^l^bres, 445 ; and that of the 
Milan Jews, Id. 440. (d) Theory of Pres. Proof, p. 49. 

(e) Gilb. Ev. 157 ; R. ▼. Bardett, 4 B. 4d A. 193, (6 Eng. Com. Law Reps.) ; Theory of 
Presumptive Proof, p^ 56. 
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r •255 1 ''™^^®^ portion of direct evi<lence to any fact, *especiaU]r 
I- ^ any fact of a criminal kind ; and it is with the probative 

force of such limited portion of direct evidence that we now come to 
compare that of a chain of evidentiary facts, forming a body of pre- 
sumptive proof* When the proof is direct, as, for instance, consisting 
of the positive testimony of one or two witnesses, the* matters proved 
are more proximate to the point at issue, or, to speak more correctly, 
are identical with the physical facts of it, and leave but two chances 
of error, namely, those arising from mistake or mendacity on the 
part of the witnesses: while in every case of mere presumptive evi« 
dence, however long or apparently complete the chain, tnere is a 
third, — namely, that the inference from the facts proved ever so 
clearly may be fallacious.(/) Besides, there is an anxiety naturally 
felt for the detection of crimes, particularly such as are either very 
heinous or peculiar in their circumstances, which often leads witnesses 
to mistake or exagerate facts, and tribunals to draw rash inferences; 
and there is also natural to the human mind a tendency to suppose 
greater order and conformity in things than really exist, and a sort of 
pride or vanity in drawing conclusions from an isolated number of 
facts, which is apt to deceive the judgment.(^) Accordingly, the true 
Rieanins of the expressions so frequently to be found in our books, 
that all presumptive evidence of felony should be warily pressed, 
admitted cautiously, &c.,(A) seems to be, not that it is incapable of 
r «256 1 P^^'^^^i^S ^ degree of assurance equal to to that ^deriva- 
L -I Die from direct testimony, but that, in the application of 

presumptive proof, tribunals should be on their guard against the 
peculiar tendency in the human mind which has just been mentioned. 
§ 194. Such are its disadvantages. But then on the other hand, a 
chain of presumptive evidence has some very decided advantages- 
over the direct testimony of a limited number of witnesses, and which 
are thus clearly stated by Mr. Bentham : — ** First, by including in its 
composition a portion of circumstantial evidence, the aggregate mass 
on either side is, if mendacious, the more exposed to be disproved. 
Every false allegation being liable to be disproved by any such noto- 
riously true fact as it is incompatable with ; the greater the number of 
such distinct false facts, the more the aggregate mass of them is 
exposed to be disproved; for it is the property of the mass of circum^ 
siantial evidence^ in proportion to the extent cjiU to bring a more and 
more extensive assemblage of facts under the cognizance of the judge. 
Secondly, of that additional mass of facts, thus apt to be brought upon 
the carpet by circumstantial evidence, parts more or less considerable in 
number will have been brought forward by so many different deposing 
witnesses. But, the greater the number of deposing witnesses, the more 
seldom will it happen that any such concert, and that a successful 
one, has been produced, as is necessary to give effect to a plan of 
mendacious testimony, in the execution of which, in the character of 
deposing witnesses, divers individuals are concerned."(t) In short, a 
conclusion of guilt, deduced from a process of well-conducted rea- 

(/) 3 Benth. Jad. Et.249 ; Phill Et. 459, 8th ed. 

(«') Phill. Ev. 495, 6th od. ; B«qoii, Nov. Organ^ aphor. 45. See, also, per Aldenon, B., 
Uk R. ▼. Hodffe, 3 Lew. C. C. 237. {h) 3 lUle^ P. C. 389 ; 4 filackst. Com. 358. 

(<) 3 BentLJiid.£f.35l. 



toning upon ^evidence parely presumptive* may be quite r ^^ffv i 
as conviocingi and in some cases infinitely more so, than ^ ^ 

one arising from direct testimony.(A:) 

§ 196. The true principle of criminal jurisprudence is, that, what- 
ever the nature of the evidence against an accused party, his guilt 
must be essentially crwnected with the facts proved, so as to flow from 
them by a species of moral necemiy. In other words, conviction 
must not be grounded on suspicion, or even on a preponderance of 

Erobability on the side of delinquency in the accused, but must be 
ased on such a moral certainty of his guilt, as, if not sufficient to de- 
stroy all contrary hypotheses, shall at least reduce them within the 
limits of physical possibility.(/) The nature of this moral r %oKa i 
certainty *^is, however, more easily conceived than de- ^ ^ 

fined ;(m) and, as applied to presumptive proof, will be best understood 
by attentive consideration ot instances where the ends of justice have 
been successful! v attained by well-conducted reasoning on evidence 
exclusively of that nature. The following cases are added for the 
purpose of illustration. 

§ 196. Mary Ann Burdock was tried before the Recorder of Bris- 
tol, in April, 1835, for the murder of Clara Ann Smith, on the 2drd 
October, i833.(n) The deceased, who was an elderly lady, possessed 
of some property, went to live with the prisoner, who kept a lodging- 

(k) 1 Eatt, P. C. 2S3 ; per Mountenej, R,in Annedey v. The Earl of Anglesey, 17 How. 
8t Tr. 1430 ; per Duller, J., DooellaD*! ease ; SUwart'a Letters to Lord ManaBeld, letter 4, 
p. 16; Paley'a Moral Philosophy, b. 6, c. 9. 

(/) '* YoQ roust have such rooraJ certainty of Uie prisoner's guilt, as convinees yoor minds, 
as reasonable men, beyond all reasonable doubt,** per Parke, B^ to the jary, in R, y. Sterne, 
Surrey Sum. Assizes, 1843, Ma See, also, 1 Surk. Ey. 559, 560, 575,3rd ed.; Wills on 
Circumstantial Evidence, 96; Theory of Presumptive Proof, 63, 64; Sir S. RomiUy on the 
Criminal Law, n. (D), p. 73 ; per Alderson, B., in R. y. Hodge, 3 Lew. C. C. 228 ; per Bushe, 
C. J., in R. y. Forbes and others, printed report, Dublin, 1823, p. 350; per Lord Gillies in 
R. y. M*Kilney, 33 Ho. St Tr. 506; BuroeU*s Criminal Law of Scotland, 522; Greenleaf*s 
Law of Evidence, art 1. And, however great the aberrations in practice on the continent 
of Europe, we find the same jnineipU recognised by all the eminent foreign jurists. Ho- 
berus, Prsl. J. C, lib. 22, tit 3, n. 4 and 16; Mattheus de Probationibus, c. 2, p. 89 ; J. Voet 
ad Pand^ lib. 22, tit 3, n. 18; Domat, liv. 3, tit 6; Works on Chancellor D*Aguesseau, vol. 
12, p. 647, where the general principles of presumptive proof are beautifully summed op; 
Beccaria, s. 7. By the text of the Roman law, prosecutors were to be required to prove 
their charges, either ** idoneis teetibus, apertissimis docnmentis, vel indieiia luce cUriorum*.^ 
Cod., lib. 4, tit 19, 1. 25. See, also, the rescript of the Emperor Traiao, Dig., lib. 48, tit. 19, 
L 5 ; and, for the canon law, see Sanchez de Matrimonio, Ub. 10; DispuL 12, No. 40 and 41. 

(fit) Beccaria dei Delitti e delle Pene, Vienna, 1798, a. 7. ** For which reason,** (conti- 
nues the author,) ^ I deem that the best judicial system, which associates with the prmci- 
pal judges assessors not selected, but chosen by lot ; for in such matters the conclusion of an 
nntechnical mind, judging by common sense, is safer than that of a learned one, judging 
by opinion. Where the law is clear and precise, the duty of the tribunal is limited to ascer- 
taining the existence of facts ; and although, in seeking the proofs of crime, ability and dex- 
terity are required ; although, in summing up the result of those proofs, clearness and preci- 
sion are indispensable ; still, in order to draw a conclusion from them, nothing more ie 
required than plain ordinary good sense— less fallacious than the science of a judge accus- 
tomed to seek the proofs of guilt, and who reduces every thing to an artificial system formed 
by study.** What a tribute to our common-law mode of trial by judge and jury, which, 
independent of its value on constitutional grounds, affords justice a douole chance, by Smit- 
ing the wisdom of a. Jixed, with the integrity of a carnal tribunal, while it avoids in a ffreat 
measure the inconveniences of both ! SeCf also, the observations of Lord Tenterden, in R. 
y. Burdett, 4 B. 5c A. 162, (6 Eng. Com. Law Reps.) ; Paley's Moral Philosophy, b. 6, c. 8 ; 
and 1 SUrk. £v. 539, 3rd ed. 

(n) Wills on Circumstantial Evidence, 226; Beck*s Medical Jurlspnidenoe, p. 869, 7th 
ed. ; Annual Register, 1835, lisw Cases, 283. 
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house in Bristol, and was in rather bad circumstances. On the 23rd 
October, 1833, the deceased being confined to her bed from a cold, 
the prisoner was very urgent wtlh her to take some gruel, which she 
r *259 1 ^^'^'^^^ ^^^ some time, but at last consented. Shortly 
"- ^ after taking it, she was seized with the symptoms of poi- 

soning from arsenic, and died in about two hours. No medical assist* 
ance was procured, nor were her relations made acquainted with her 
death by the prisoner, who caused her to be privately buried, telling 
the undertaker that an old lady had died in ner house, who had no 
friends, and that she (the prisoner) must bury her, as the things be- 
longing to her were worth little or nothing. . The interment took 
place on the 31st October, 1883, and nothing further occurred till the 
month of December, 1834, when some circumstances, especially a 
change in the prisoner's habits and mode of life, having excited suspi- 
cion, the body was disinterred on the 24th of that month, and found 
to be in a state of considerable preservation. An anatomical exami- 
nation of the body, and chemical analysis of a portion of it, both of 
which ha?e met with great praise in the medical world, detected the 
r ^QQ 1 presence of arsenic,(o) and the prisoner was •accordingly 
^ -' put on her trial. In addition to the facts already stated, 

(o) The following it the accouDt of thia giren by Dr. Beck, Med. Jarisp. 869, 7Ui ed. 
''There was some water in the coffin, bat the drew wai tolerably firm. The fiice of the 
corpee waa shranken, and of a dingy yellow coloar; the nose depreseed, and the orbite sank. 
The abdomen was considerably flattened, but the thorax maintained its nsnal convexity ; 
the integuments of these were converted into adlpocire. On opening the abdomen, the ali- 
mentary canal was foand in a remarkable state of preservation. The intestines contained 
neither floid nor gas ; and aome of their convolutions were matted together. The diaphragot 
was firm ; the lungs and heart shrunk in sixe, of a dark blue colour ; and the latter contained 
some dark- coloured fluid, which was evidently decomposed blood. On separating the duo- 
denum from the small intestines, its mucous membrane was observed to be covered with a 
large quantity of a viscid, yellow substance. This was carefiilly removed. The mucous 
membrane of the mouth and gullet was decomposed ; the stomach and intestines, however, 
were firm, and appeared as little affected as if the person had been dead only a few days in 
told tDeaiher.^ The odour was altogether peculiar, removed equally from their smell when 
examined in tlie fresh body, and ^om that of putre&ction. It was almost persistent, so 
that persons had great trouble in freeing their hands and clothes from it The lining mem- 
brane of these viscera was smeared with a large quantity of an unctuous, yellow substance, 
which was readily scraped off; and it was seen to be more firm in the parts where the yel- 
low matter was in contact The large intestines bore the marks of inflammation, being 
more or less red in various parts. The soft parts of the brain were decomposed. Mr. 
Herepath, lecturer on chemistry at the Bristol Medical School, took a portion of the matter 
ibund in the stomach, applied heat to drive off moisture, and then mixed it with a little car. 
bonate of soda and charcoal, and introduced the whole into a glass tube. On applying heat, 
metallic arsenic was condensed. The part of the tube that contained the metallic crust was 
then cut off, heat was freely applied, and, it being now in contact with the atmosphere, 
arsenisus add (or the white oxide of arsenic) was produced. A portion of this was now 
dissolved in a small quantity of water, and the solution divided into three parts. To these 
the ammoniated nitrate of silver, the ammoniated sulphate of copper, and sulphuretted hy. 
drogen were respectively added, and they each gave their characteristic results. (These 
results are stated infra. Proof of the corpus delieli in eases ofptnsoning^ and are as follow :— 
The ammoniacal nitrate of silver, when brought into contact with arsenic in solution, will 
give the arsenite of silver ; the ammoniacal sulphate of copper will, in like manner, give the 
arsenite of copper; and a stream of sulphuretted hydrogen gas passing through the solution 
will^ throw down the snipburet of arsenic.) Subsequently, he treated some yellow-tinged 
matter washed from the stomach as follows :-^lhirteen grains were boiled in nitro-muriatio 
acid, which decomposed the animal matter, dissolved the phosphates and the arsenic, and 
converted the sulphur into sulphuric acid. Ammonia being added in sufficient quantity to 
super-saturate this acid, the mixture was then acidulated with acetic acid, and filtered. A 
stream of sulphuretted hydrogen passing over it, precipitated four grains of sulphurei tf 
mrsenie. This anatomical and chemical examination cannot be too highly commended, and 
confers the highest credit on Mr. Herepeth, Mr. Kelson, and Dn. Riky and Symonds.'* 
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It appeared that she had, acme days before the death of the deceased, 
piircnased a quantity of the sulphuret of arsenic, under the groundless 
pretence of killing rats; and had also hired a girl to wait on the 
^deceased, whom she especially cautioned several times p ^^at -t 
to be very careful not to touch any thing after the deceased, ^ J 

falsely representing her as ** a dirty old woman, who spat in every 
thing." It appeared also, by the testimony of this girl, that, before 
administering the gruel to the deceased, the prisoner brought it into 
an adjoining room, where she put some pinches of a yellow powder 
into it, telling the witness that her object in this was to ease the 
deceased from pain, but that witness was not to tell the deceased that 
there was any thing in the gruel, as, if she knew there was, she would 
not take it, and vxmldtihinh they were going to kill her. The prisoner 
then carefully washed her hancfs twice. While the deceased was in 
the agonies of death, moaning and rolling about in her bed, the pri* 
soner, who was in the room, opened a table-drawer, took out some 
bits of candle and rushlight, saying to the servant, *' Only think of the 

old b h having these things." This expression she repeated after 

the death of the deceased, on finding some other articles of small 
value. She also cautioned the servant, on leaving her house after the 
death of the deceased, not to tell any thing of the deceased, or that 
she had lived with her, or that she had ever seen the prisoner put any 
thing into the gruel, as people might think it curious. On this evidence 
the prisoner was convicted and executed. 

% 197. William Richardson was tried at Dumfries, in 1787, for the 
murder of a young female in the stewartry of Kircudbright, in the 
autumn of 1766.(p) It appeared from the evidence, that the deceased, 
who lived with her parents in rather a remote part of the district, was 
on the *day in question left alone in the cottage, her pa- p ^^ao 1 
rents having gone out to their harvest field. On their I* -I 

return home, a little after mid-day, they found their daughter mur- 
dered, with her throat cut in a most shocking manner. The circum- 
stances in which she was found, the character of the deceased, and 
the appearance of the wound, all concurred in excluding any presump- 
tion of suicide ; while the surgeons, who examined the wound, were 
satisfied that it had been inflicted by a sharp instrument, and by a 
person who must have held the instrument in his left hand. On open- 
mg the body, the deceased appeared to have been some months gone 
with child ; and on examining the ground about the cottage, there were 
discovered the footsteps seemingly of a person who had been running 
hastily from the cottage, and by an indirect road, through a quagmire 
or bog, in which there were stepping-stones. It appeared, however, 
that the person had, in his haste and confusion, slipped his foot and 
stepped into the mire, by which he must have been wet nearly to the 
middle of the leg. The prints of the footsteps were accurately mea- 
sured, and an exact impression taken of them; and it appeared they \yere 
those of a person who must have worn shoes, the soles of wjiich had 
been newly mended, and which, as is usual in that part of the country, 
had iron knobs or nails in them. There were discovered also, alonff 
the tract of the footsteps, and at certain intervals, drops of blood ; and 

(p) Bomett'i Criminal Law of Scotland, p. 534 et aeq. 
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on a stile or small gateway, near the cottage, and in theiine of the 
footsteps, some marks resembling tiv)8e ot a hand which had been 
bloody. A number of persons being present at the funeral, the stew* 
art depute, with a view of obtaining some clue to the marderer, called 
r ^263 1 ^'^ ^^ "^^° together, to the number of sixty. He *ihen 
'- -* caused the shoes of each of them to be taken off and mea* 

sured ; and after going nearly through the whole number, they came 
to the shoes of the prisoner, which corresponded exactly to the im* 
pressioBs, in dimensions, shape of the foot, form of the sole, apparently 
ne wly^mended, and the number and position of the knoos. (Up to 
this moment no suspicion hiKi fallen on any one ip particular.) The 
prisoner, on being questioned where he was on the day the deceased 
was murdered, answered, seemingly without embarrassment, that he 
had been all that day employed at his master's work. Some other 
circumstances of suspicion, however, having transpired, he was, in a 
few days after, taken into custody. On his examination, he acknow- 
ledged that he wds /e/2-handed ; and some scratches being observed 
on nis cheek, he said he had gotten them when pulling nuts in a wood 
a few days before. He still adhered to what he had said of bis hav- 
ing been, on the day of the murder, employed constantly at his mas- 
ters wori(, at some distance from the place where the deceased 
resided ; but it appeared that he had been absent from his work about 
half-an-hour (the time being distinctly ascertained) in the course of 
the forenoon of that day ; that he had called at a smith's shop under 
pretence of wanting something, which it did not appear he had any 
occasion for, and that this shop was in his way to tne cottage of the 
deceased. A young girl, who was some 100 yards from the cottage* 
said, about the time the murder was committed, (and which corres- 
ponded to t^e time that the prisoner was absent from his fellow-ser- 
vants,) she saw a person, exactly with his dress and appearence, run- 
ning hastily towards the cottage, but did not see him return, though 
be might have gone round by a small eminence, which would intercept 
r ^264 1 *^'™ ^^^^ ^^^ view, and which was the very track where 
I- -' tiie footsteps had been traced. His fellow-servants now 

recollected, that, on the forenoon of that day, they were employed 
with the pris(mer in driving their master's carts, and when passing by 
a wood, which they named, the prisoner said that he must run to the 
smith's shop, and would be back in a short time. He then left his 
cart under their charge, and they having waited for him about half- 
an-hour, which one oTthe servants ascertained, by having at the time 
looked at his watch, they remarked, on his return, that lie had been 
longer absent than he said he would ; to which he replied, that he had 
stopped in the wood to gather some nuts. They observed at this time 
one of his stockings wet and soiled, as if he had stepped into a puddle; 
on which they asked him where he had been. He said he had step- 
d into a marsh, the name of which he mentioned ; on which one of 
is fellow-servants remarked, that '* he must have been either drunk 
or mad, if he stepped into that marsh," as there was a footpath which 
went along the side of it. It then appeared, by comparing the time 
he was absent with the distance of the cottage from the place where 
he had left his fellow-servants, that he might have gone there, com- 



his 
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mitted the mutder, and returned to them. A search was then made 
for the stockings he had worn that day, and a pair were found con** 
cealed in the thatch of the apartment where tie slept, and which 
appeared to be much soiled, and to have some drops of blood on them. 
The last he accounted for, at first, by saying* that his nose had been 
bleeding some days before; but it being observed that he had worn 
other stockings on that day, he next said, that be had assisted at 
bleeding a borSe, when he wore these stockings; but it was proved 
*that he had not assisted, but had stood on that occasion r ^oae -i 
at such a distance that no blood coukl have reached him. ^ J 

On examining the mud or sand upon the stockings, it appeared to 
correspond precisely with that of the mire or puddle adjoining to the 
cottage, and which was of a particular kind, none other like it beinff 
found in that neighbourhood. The shoemaker was then discovered 
who had mended his shoes a short time before; and he spoke distinctly 
to the shoes of the prisoner, which were exhibited to him, as having 
been those he had mended. It then came out that the prisoner had 
been acquainted with the deceased who was considered in the coun- 
try as of weak intellects, and had on one occasion been seen with her 
in a wood, under circumstances that led to a suspicion that he had 
had criminnl conversation with her ; and, on being sibed with having 
such connexion with one in her situation, he seemed much ashamecC 
and greatly hurt. It was proved farther, by the person who sat next 
to him while the shoes were being measured, that he trembled hfiuch» 
and seemed a good deal agitated ; and, in the interval between that 
time and his being apprehended, had been advised to fly, but his answer 
was, ** Where can I fly to V* In the prisoner's defence^ evidence was 
brought to shew, that, about the time of the murder, a boat's crew 
from Ireland had landed on that part of the coast, near to the dwell- 
ing of the deceased; and* it was said that some of that crew might 
have committed the murder; thouffh their motives fordoing so it was 
diflicult to explain, it not being alleged that robbery was their pur^ 

Eose, or that any thing was missed from the cottages in the neighbour- 
ood. On this evidence the prisoner was convicted and executed. 
Before his death he confessed *that he was the murderer, p ^^ma i 
and said that it was to hide his shame that lie committed ^ ^ 

the deed, knowing that the girl was with child by him. He m^ 
tioned, also, to the clergyman who attended him, where the knife 
would be found, with which he had perpetrated the murder. It was 
found accordingly, in the place he described, (under a stone in the 
wall,) with marks of blood upon it. 

§ 198. James Jans was tried on the 8th July, 1643, for the 
murder of SuflVidus Wiggeri.(9) There had been a scuffle between 
the prisoner and the deceased, in which the prisoner made several 
blows with a knife at his antagonist, who was unarmed, and con- 
tinued to do so until the by-standers interposed, and wrested the 
weapon out of his hand. No one, however, saw any wound inflicted^ 
or even the knife touch the person of Wiggeri, who, after the conflict 
was over, sat down on a bench, where he remained for nearly an 
hour, without making any complaint of injury. At the expiration of 

<f ) HalieriM, Pmleetionet Jorit Cifilii, lib. 93, Ut 3, a. 4. 
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that time he went out, in a few minutes returned with all his intestines 
fallen into a hat^ which he carried in his haiid» and shortly after 
expired ; not, however, before declaring that his death wound had 
been inflicted by Jans during the scuffle. It was fully proved that the 
deceased had not had a fray with any other person ; and the prisoner, 
on being charged with having been the cause of his death, sometimes 
said that the wound was too slight for that, and at others made no 
reply. When brought on trial, he denied the fact, and proved, in his 
defence, that some days previous to the quarrel, the deceased Wigseri, 
being in a privy, and unable to untie the strings of his breecnes, 

r «2fi7 1 ^^^^"'^P^^^ ^ cu^ *them with a knife, in such a violent and 
^ J hasty manner, that he almost sent it into his belly ; and it 

was argued, that his death might possibly have been caused by 
similar conduct on the present occasion. The court, however, was 
of opinion, that although there was no direct proof of the infliction of 
any wound by Jans, the presumptive proof of it was too strong to 
admit of doubt, and he was accordingly declared ffuilty.(r) 

§ 199. While all attempts to reduce the credibility of evidence to 
fixed degrees must ever be deprecated as absurd and mischievous, 
still the experience of past ages would indeed be thrown away, did 
it not point out the principal quicksands and dangers to be avoided 
when dealing with the serious question of the guilt or innocence of 
persons charged with crime. Numerous rules have, from time to 
time, been sug^sted for the guidance of tribunals in this respect, 
among which tne following seem the soundest in principle, and most 
generally recognised in practice. 

§ 200. Rule 1. The onus of proving every thing essential to the 
establishment of the charge against the accused lies on the prosecutor.{s) 
This rule is derived from the maxim of law, that every person must 
be presumed innocent until proved to be guilty, and is ilounded on the 
r •268 1 *^^^^ obvious principles of justice and policy.(/) It is, 
■- ' ^ however, in ffetieral sufficient to prove a primiL facie 

case; for as has been well remarked, " imperfect proofs, from which 
the accused might clear himself but does r^, become perfecL"(tt) 
" No one," observes Lord Tenterden, " is to be required to explain or 
contradict, until enough has been proved to warrant a reasonable and 
just conclusion against him, in the absence of explanation or contra- 
diction ;" and, ** m drawing an inference or conclusion from facts 
proved, reeard must always be had to the nature of the particular 
case, and the facility that appears to be aflbrded either of explanation 

(r) Thii case hms been introdoeed at illastratiTe of the yiewa of Uie Dutch civilians on 
the aabject of preramptive evidence. For other inalanoes, in this ooantry, of oonvictiont 
CO pro(^of this nature, see the case of R. ▼. Howe, Wills, Circum. Ev. 257; R. v. Smith 
an<r others, id. 265 ; R. ▼. Patch, Sarrev Sp. Asa,, 1806, short-hand report taken by Garnej ; 
R. ▼. Cooryoisicr, Sessions Papers of tne Central C. C, Joljr, 1840. 

(•) 1 Surk. £v. 971, 3rd ed. ; R. ▼. Bardett, 4 B. dt A. 140. 149, (6 Eng. Com. Law 
Reps.); Theory of Pros. Proof, 57 ; Wills, Ciroam. Ev. 183. 

(() It is related, that, while the Emperor Julian was sitting one day to administer justice, 
a prosecutor, seeing his case abont to fail for want of prooi| angrily exclaimed, ** Most 
ilhistrious Cesar, if denial of guilt be sufficient defence, who would ever be convicted ?** 
To which the emperor readily replied, ** And, if aoouaatbn were sufficient proof, who would 
b# safe 7** Ammianui Marcellinus, lib. 18, c 1. («) Becoaria, ■• 7. 
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or contradictioiu**(») Undoubtedly, the more serious or improbable 
the charge, the stronger ought the primft facie proof to be ; and addi* 
tional proof is required when the offence is of very ancient date» for 
in such cases the means of defence, particularly by proof of an alibi 
— when true the completest of all answers — are proportionally 
dimiDi8hed.(y) 

§ 201. Rule 2. TTiere must be clear and unequivocal proof of the 
corpus delicti.{%) Every criminal charge involves two things : first, 
that an ofience has been committed ; and secondly, that the accused 
is the author of it ** When a criminal fact is ascertained, savs Lord 
Stowell, ** presumptive proof may be taken to show who did it, — to 
fix the criminal, having then an actual corpus delicti : but to take 
presumptions, in order to swell an equivocal and ambiguous fact into 
a criminal fact, would, I take it, be an entire misapplication of the 
doctrine of presumptions.*'(a) Lord Hale, also, has laid down two 
rules, which have met with general approbation*: ^ I would never,'* 
says he, <* convict any person for stealing the goods of a person 
unknown, merely because he would not give an account how he came 
by them, unless there were due proof made, that a felony was com- 
mitted of those goods. I would never convict any person of murder 
or manslaughter, unless the fact were proved to tie done, or, at least, 
the body found dead :*\b) and Mr. StarKie states it to be an established 
rule, that, upon charges of homicide, the accused shall not be con- 
victed unless the death be first distinctly proved, either by direct evt- 
dence of ihefact^ *or by inspection of the bodyJ\c) Such is r ^.^^ ^ 
the language of these eminent authorities ; but the gene- ^ ^ 

ral principle which they lay down must be taken with considerable 
limitation ; and in order to treat the subiect with accuracy, it is to be 
remarked that in some offences the evidence establishing the existence 
of the crime also indicates the criminal, while in others the traces or 
effects of the crime are visible, leaving the author of it undetermin- 
ed) R. ▼. Bvrddlt, 4 ait A. 161, (6 Eng. Com. Law R«p«.) See, abo, per Lord Mum. 
field, in filatch ▼. Archer, Cowp. 6S. 

(y) Willi, Ctrcom. Et. 18& There are, howefer, lefenil instancee of MooeMfiil pmae- 
•atioo after the lapse of very k»|f time ftooB the oominiaaioo of the ofience. See, in 
particalar, the eaie of W. A. Home, who wat tried and exeented in 1759, for the murder 
of bia child in 1794; (6mollett*e History of En||r|aiid, b.3, c 13, ■, 1 ; 9 Annoal Ref. 368) ; 
also that of Joseph Wall, who was execoled in 1M9 for a morder committed in 1781; (98 
Ho. St Tr. 51.) In the celebrated case of Engeoe Aram, also, there was an intenral of 
abont fourteen years between the murder and the trial. 9 Ann. Reg. 351. 

<a) R. ▼. Bnrdett, 4 fL 6l A. 169, {fi Eng. Com. Law Reps.); Evans ▼. Evans, 1 Haff. 
Consist Rep. 105, (4 Eng. EccL Reps.); Pleading of Chancellor lyAroesseaQ in the 
Case of La PivardiAre, see hb works, vol. 4, pp. 493, 456 ; Theory of Prea. Prooi; 57 ; 
Willa. Circnm. Ev. 900. ** Diligenter cavendnro est iodici, no aappUeiom prmcipitsty 
anteqnam de criniine constiterit** Matth. deCriro. in Dig., lib. 48, tit 16, c 1. 
(a) Evana v. Evans, 1 Hagg. C. R. 105, (4 Eng. Ecel. Repa.) 

(6) 9 Hale, P. a 990. The coincidenoe hetween this and the following paasagea is 
singolar : ** De corpore interfeeti necesse est nt eonstet .... Si qnis fossae serarsm, 
coofessblMBC non obest, niii ooostet etiam in specie de rebns forto sobtractis.*" (Matth. de 
Probat, c 1, n. 4, p. 9.) 

(e) 1 Surk, Ev. 575, 3rd ed. For the proof of the corpus delicti in oases of larceny, aee 
9 Rossell on Crimes, by Greaves, 199; and R. v. Ycnd, 6 a d& P. 176, (95 Eng. Com. 
Law Reps.) 

Jamvart, 1845. — 11 
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ed.(d) Uocter the former are ranged all those offencea, the essence 
of which consists in intention, such as conspiracy, treason, &c., whichi 
beinff of an exclusively psychological nature, must necessarily be 
established by presumpHve inference only.(e) To these must be added 
the crime of adultery, respecting which Lord Stowell himself, in 
another place, lays it down as a fundamental role, that it is not neces- 
sary to prove the fact by direct evidence,(/) but that it is enough to 
prove such proximate circumstances as, by former decisions, or their 
own nature and tendency, satisfy the legal conviction of the Court 
that the criminal act has been committed.(jr) 

r *27i 1 *§ 302. In most cases, however, the proof of tlie crime 
I- -I is separable from that of the cr]minaL(A) Thus, the 

finding a dead body, or a house in ajshes, indicate a probable crimOr 
but do not necessarily afford any clue to the perpetrator. And here, 
again, it is necessary to draw a distinction relative to the effect of 
presumptive evidence. The corpus delicti, in cases such as we are 
now considering, is made up of two things: first, certain facts, form- 
ing its basis ; and, secondly, .the existence of criminal agency as the 
cause of them.(i) Now, it is with respect to the former of these that 
the general principles of Lord Stowell gnd Lord Hale especially apply, 
and it is the established rule that the facts which form the basis of the 
corpus delicti ousht to be proved, either by direct testimony, or by 
presumptive evidence of the most cogent and irresistible kind.(^') 
This is particularly necessary in cases of murder, where, as has been 
already stated, the two rules above laid down by Lord Hale seem 
to have been generally followed; namely, that the fact of death 
should be shewn, either by witnesses who were present when the 
murderous act was done, or by proof of the body having been seen 
dead ; or, if found in a state of decomposition, or reduced to a skeleton, 
it should be identified by dress or circumstances.(&) There are some 

(d) Cose of CapUin Green and hia Crew, 14 Ho. St Tr. 1230 ; Pleading of Chancellor 
D'Agueaaean on the case of La Pivardt^re, aee hia worka, vol. 4, p. 438. 

(e) Benlh. Jod. £v. 5 ; R. v. Burdett, 4 B. 4b A. 123, (6 Eag. Com. Law Repa.) ; aee Part 
I., ch. 1. 

(/) Lofeden v. I^veden, 2 Hacg. Conaiat Rep. 1, (4 Eng. Ecel. Reps.); WiUiama ▼. 
Williama, id. 299, (4 Eng. EecL Repa.) : Elwea y. Elwea, Id. 269, (4 Eng, Eccl. Repa.); 
Cadogan ▼. Cadogan, 2 Hagg. C. R. 4, n., (4 Eng. Eccl. Repa.) ; ** Com adolteriom ait ex 
illia criminibtia qoie in abdito loco et omntno occntlft admittontor, eal difficillimam probata ; 
nee Yerd probari poCeal, aed ez probationibaa petitie ex proaamptioniboa oondodilur.'* 
(Sanchez de Matrimonio, lib. 10, diapnt 12, No. 40.) See alao,to tbeaame efiect, Maacardoa 
de Prob., quasst 10, No. 16. 

(fr) Williama y. Williama, 2 Hogg. C. R., 299, 300, (4 Eng. Eccl. Repa.) ; end ibe obeer- 
vationa of Sir J. Nicholl in Hammerton y. HammertoD, 2 Hagg. C. R., N. 8. 8, 14. 

(A) D'Agoeaaean, vol. 4, p. 438, ot aoprk. 

(i) Conatare crimen non dicitor, aimul atqoe de fiicto conatiterit; etiam de dob et eausft 
facti liqoere debet Matt de Criminib. in Dig. lib. 48, tit 16, e. 1. 

(j) R. Y. Bardett, 4 B & A. 123, (6 Eng. Com. Law Repa.) ; Willi, Cireamatan. Ey. 204. 
Theproof of the oorpua delicti by the confeaaion of the accuaed will be fiilly conaidered ia 
the next chapter. 

{k) See R. y. Clewea, 4 C. ^t P. 221, (19 Eng. 0>m. Law Repa.) where the body of a 
man waa, after a lapee of twenty-three years, identified by hia widow, fhim aome pecoiia- 
rity about the toeth. A carpenter'a rale and a pair of ahoea, found witli hia remaioa, were 
alao identified. Where a akeleton ia found, it freqnently beeomea of the otmoat importance 
to determine whether it ia that of a male or female, of a young or old peraon. For foU 
information on thia aubjact the reader ia referred to Beck'a Med. Juria., p. 539 et eeq., 7th 
ed. ; and a eurioua caae, illuatrative of the neceaaity of examining the remaina, with the 
view of aacertaining it, b given in Chambera'a Edinb. Joamal of Aug. 31 , 1839. 
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old cases which ^fearfully establish the sound policy of ^ «272 1 
this rule. One given by Lord Coke has been already ^ -I 

cited in a former part of this work.(/) An uncle had the bringing, 
up of his niece, a girl about eight or nine years old, to whom he was 
heir-at-law, and happening to correct her for some offence, she was 
overheard, by some of the neighbours, to cry out, ** Oh ! good uncle, 
kill me not !'* after which she disappeared, and was not to be found. 
The uncle was taken up on suspicion of murder, and admonished by 
the judge of assize to produce tne child by the next assizes. This he 
could not do; but, in order to avert suspicion, dressed up another 
child about her affe, and resembling her in person, which he presented 
to the justices as nis niece. The deception, was, however, detected, 
and he was convicted and executed for the murder. The girl, who 
had only run i^way to avoid being beaten, returned afterwards and 
claimed her property. Lord Hale also mentions a case where a man 
was missing for a considerable time, and there was strong ground 
for presuming that another had murdered him, and consumed the 
body to ashes in an oven. The supposed murderer was convicted 
and executed, after which the other man returned from sea, where he 
had been sent against his will by the accused, who, though innocent 
of murder, was not entirely blameless.(m) This *rule has p ^073 1 
been carried so far, that, 'where the mother and reputed t J 

father of a bastard child were observed to strip and throw it into 
the dock of a seaport town, subsequently to which the body of the 
infant was never seen, Gould, J., who tried the father and mother for 
the murder, advised an acquittal, on the ground that, as the iidb of 
the sea flowed and reflowed into and out of the dock, it might possibly 
have carried out the limng infant.(n) 

§ 208. Where, however, the fact of the murder can be proved by 
eye-witnesses, the inspection of the body after death may be dis« 
pensed with, as is well illustrated by the case of R. v. Hindmarsh.(a) 
There, the prisoner, who was a seaman on board the ship Bolus, was 
charged with the murder of his captain. The first count of the 
indictment alleged the murder to have been committed by a blow 
from a large piece of wood, and the second by throwing the deceased 
into the sea. It appeared in evidence, that, while the ship was lying 
off the coast of Africa, where there were several other vessels near, 
the prisoner was seen one night to take the captain up in his arms, 
and throw him into the sea, after which he was never seen or heard 
of; but that, near the place, on the deck where the captain was seen, 
was found a billet of wood, and the deck, and part of the prisoner's 
dress, were stained with blood. On this, it was objected by the 
prisoner's counsel, that the corpus delicti was not proved, as the cap- 

(Z) 3 Inst, c 104; 2 Hale, P. C. S90; 3 Evana'fl Poth. 338; see Port II., Presnmptioni 
ia diflfavoar of the Spoliator. 

(m) 2 Hale, P. C. 290. There is also a case of a man of the name of John Miles, who 
was executed for the murder of his friend, William Ridley, with whom he had been last 
seen drinking, and whose bodj was not found until after the execution of Miles. The 
deceased had, while in a state of intoxication, fallen into a deep prifj, where no one ever 
thought of lookinjr for him. See Theory of Prssumptive Proof; Append., case 5 ; also, The 
Csse of Antoine Pfai, 5 Causes C6l6bres, 449. 

(fi) Per Garrow, arguendo, In R. ▼. Hindmarsh, 3 Letches Crown Law, 57 J. 

(0) 3 Leach's C. L. 569. 
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r *274 1 ^^^ nnight have been *taken up by some of the neighbour* 
■- -I iDg vessels ; citing Lord Hale» and the case before Gould, 

J. ; but Ashhursty J., admitting the correctness of the rules laid down 
by Lord Hale, left it to the jury to say, whether the deceased was 
not killed before his body was cast into the sea, and the jury having 
found in the affirmative, the prisoner was convicted, which conviction 
was, on a case reserved, held good by all the judges. 

§ 204. Whether it may not be competent, in extreme cased, to 
prove the basis of the corpus delicti by presumptive evidence, has 
Deen questioned. *^ Were it not so,'* savs Mr. Bentham, *' a murderer, 
to secure himself with impunity, wouldf have no more to do but to 
consume or decompose the body by fire, by lime, or b^ any other of 
tha known chemical menstrua, or to sink it in an unfathomable part of 
the 8ea.''(p) And whatever may be the value of presumptive evi- 
dence to frow the corpus delicti, it is always admissible, and 
frequently most powerful as part of the evidentia rei, to disprove it. 
Thus, the probability of a statement deposed to by witnesses may 
be tested by comparing their stiny witn the surrounding circum- 
8tatkces.(9) 

§ 205. The basis of a corpus delicti once established, not only is 
presumptive evidence receivable to qualify or complete it, as^for 

r «275 1 ^^^°^®» ^^ ^^ ^^^ place of the 'commission of the 
I- ^ ofience,(r) but even to demonstrate the existence of 

crime, by negativing the hypotheses of the facts proved being the 
result of natural causes or irresponsible agency. For these purposes, 
any species of proof is receivable, and all the circumstances of the 
case may be taken into consideration .(t) On finding a dead body, 
for instance, it should be considered whether death may not have 
been caused by lightning, cold, noxious exhalations, &c., or have 
been the result of suicide.(Q On this latter subject, the following 
excellent directions, given by Dr. Beck to the members of his own 
profession, may not inaptl v be inserted here : — '^ Besides noticing the 
surface of the body, we should pay particular attention to the follow- 
ing circumstances : — The situation in which it is found, the position 
otits members, and the state of its dress ; the expression of counte- 
nance, the marks of violence, if any be present, the redness or suffii* 
sion of the face. The last is important, as it may indicate violencCt 

if) 3 BenUi. Jod. £▼. 334. Attempts of thU kind btfe frequently been made. 8ee, in 
puticnUr, the caae of R. ▼. Cook, Leioeiter Summer Assises, 1834, who murdered a credi- 
lor who came to ask for his debt, and eodeavoored to dispose of the bodj by homing. He 
iras, however, detected by the smell, and, a portion of the body which remained unoonsumed 
beingf identified, was convicted and executed. Wills on Circumst £v. 105, where menlioa 
is made of a siroilsr instance. 

(9) See the case of R. v. Whalley, Wills, 160; and the elaborate jodpnent of Lord 
fSKovell, in Evans v. Evans, 1 Hagjr. a It 105, (4 En{f. Eccl. Reps.) 

(r) R. V. Burdett^4 a 9l Aid. I&, (6 Enf.Com. Law Reps.) 

(s) In Ponellin*s case, where the question was, whether the deceased had died by poison, 
BpUer, J., (old the jury, that, if the fact of poisoning appeared matter of doabt on the 
medical testimony adduced, they mi^t take into their consideration the ewttmformitwtw 
aeU of tJke priionBr, in endeavouring to prevent a post mortem examination of the body, Slc. 
(Printed report of the trial, London, 1781.) See, also, R. v. Eldridge, R. &, Ry. C. C. 440, 
(I Br. Cr. C); R. v. White, Id. 308, (1 Br. Cr. C); R. v. Tippet, Id. 509, (1 Br. Cr. C.) 

it) 1 SUrk. Ev» 576, 3rd ed; TaykNr*s Medical Jurisprudence, vol. 1, p. 367 ; Quintil., 
lib. 5, e. 9. 
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in order to stop the cries of the individual. The quantity of blood, oq 
the ground, or on the clothes, should be noticed, and, in particular, 
the probable weapon used, the nature of the wound, and its depth 
and direction. In a case of supposed homicide by means of a knife 
or pistol, the course of the wound should be examined, whether it be 
upwards *or downwards, and the length of the arm should p ^070 1 
be compared with the direction of the injury. Ascer- ^ -■ 

tain whether the right or left arm has been used, and, as the former 
is most commonly employed, the direction should correspond with it, 
and be from right to left/^v) It is of the utmost importance to 
examine minutely for the traces of another person at the scene of 
death, for it is by no means an uncommon practice with murderers to 
dispose the bodies of their victims in such a manner as to lead to tho 
supposition of suicide or death from natural causes ;(a;) while on the 
other hand, persons about to commit suicide, but solicitous to preserve 
their reputation after death, or their property from forfeiture, some- 
times make away with themselves in such a manner as to avert sus* 
picion of the mode by which they came by their end.(y) In one 
case, where a female was found dead in a room, with her throat cut, 
and a large quantity of blood on her person and on the floor, the pre- 
sence of another person in that room was demonstrated by the print 
of a bloody left hand on the left arm of the deceased.(z) Where a 
man was found dead with a discharged pistol lying beside him, the 
hypothesis of suicide from that pistol was rebutted, by shewing that 
the fatal bullet was too larce to nt it(a) The following case strongly 
illustrates the difficulties which sometimes attend investigations of this 
nature. A man, on detecting his wife in the act of adultery, fell into 
a state of ^distraction, and having at first dashed his r ^^^ ^ 
head several times against the wall, then struck himself ^ J 

violently and repeatedly on the forehead with a cleaver, until he fell 
dead from a great number of wounds. All this was done in the 
presence of several witnesses; but suppose it had been otherwise, 
and that the dead body had been found with these marks of violence 
upon it, murder would have been at least suspected.(fr) And even 
where there is the clearest proof of the infliction of wounds, still 
death may have been the result of previous disease, or violence 
from some other source. Cases illustrative of the former of these 
are pretty numerous,(c) and the two following shew the necessity of 
not overlooking the latter hypothesis. At an inn in France, in the 
year 1808, a quarrel arose among some drovers, during which one of 
them was wounded with a knife on the upper part of the cAiss/, as 
also on the face and hand. The wounds were dressed, and he left to 
return home, but the next morning was found dead, bathed in blood, 
with the left lung and pulmonery artery cut His death was at first 
attributed to the wounds received at the inn ; but on more minute 

(tt) Back's Med. Joritp. 583, where ■ererel very inetrttctive caaee are collected. With 
respect to the me of the left band in particular, aee, also, William Ricbardaon^s case, sapra, 
i 197. (X) 1 Stark. Ev. 57$. (y) Id. 577. 

(s) Case of Mary Norkot and Others, 14 Ho. Sl Tr. 1934 

(«) Theory of Presamptive Proof, A pp., case 9. See, also^ Beck*s Medical Jurisp^ 
591, 592. (b) Beck*s Med. Jorisp. 569. 

(e) Several instances of this will be found in Beck's Med. Jarisp., ehap. 15, 7th ed., intitled 
•• WooiKb 00 the Living Body." 
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examination, this appeared unlikely, and it ultimatety turned out that 
he had been robbed and murdered on his road home.(d) In another 
case, a girl expired in convulsions while her father was in the act of 
chastising her for a theft, and who was believed, both by himself and 
the bystanders, to have died of the beating. Although there were 
marks of a large number of pretty severe stripes on the body, they 
r •278 1 ^'^ °^^ seem to the medical man who saw it *to he 
^ -I quite sufficient to cause death, who, therefore, made a 

post mortem examination, from which, and other circumstances, 
it appeared that the. girl had taken poison on finding her crime 
detected.(e) 

§ 206. It is in cases of supposed poisoning that the nicest questions 
arise relative to the proof of a corpus delicti. The evidences of 
poisoning are either physical or moral; under the former are included 
the symptoms during life, the appearance of the body after death, or 
on dissection, and the presence of poison, ascertained by the applica- 
tion of chemical agents used for its detection. Among the moral 
proofs are, peculiar facilities to commit the crime, the purchasing or 
preparing poisonous ingredients, attempts to stifle inquiry, spreading 
false rumours as to the cause oif death, abortive endeavours to cast 
suspicion on others, &c.(/) The existence of disease (and poison is 
not unfrequently administered to persons already labouring under it) 
will often explain the symptoms during life, and, in some cases, the 
appearances after death, which latter may also be the result of putre- 
faction: so that, in order to obtain clear proof of a corpus delicti, 
r ^279 1 tribunals are generally *ob!i^ed to avail themselves of the 
I- ^ scientific test9 which chemistry lends to justice for the 

detection of crime.(g) Not that the science of toxicology is by any 
means in a perfect state, particularly as regards the vegetable poi- 
sons,(A) although the tests of the worst of them, (hydrocyanic (or 
prussic) acid,) and of the most common of the mineral poisons 
arsenic,) are among the most complete.(t) It is always advisable to 
employ as many tests as the quantity of suspected matter supplied 
will admit of; for, in the case of each individual test, there may, by 
possibility, be other substances in nature which would produce the 
appearances supposed to be peculiar to the particular poison ; and the 
danger exists, more or less, of forming the substance, the existence of 
r its^Q 1 H^hich is suspected, by means of the chemical agents 
■- ^ used for its detection. But where several tests, based 

id) Id., ]k 588. 

(e) Beck's Med. Jurifp. 766. Medical men and others, whose daty briDfs them in cod- 
Uct with the bodies of individuals who have met with violent deaths, must be careful not 
to create indicia while searching for thera. The following; case is related in Taylor^s Med. 
Jarisp, vol. 1, p. 37:3: — A young* man in France was found dead in bis bed, with three 
wounds on the front of his neck. The physician, who was first called to see him, liad« 
unknowingly, stamped in the Blood with which the floor was deluged, and had then walked into 
an adjoining room, passing and repassing several times. The consequence of this was that 
BQspicion was raised against a party, who narrowly escaped being committed to take his trial 
for murder. It subsequently turned out to be a clear case of suicide, 

(/) Venennm arguis — ubi emi 7 k quo ? quanti 7 per quern dedi ? quo oonscio 7 (Quiotil^ 
Inst Orat., lib. 5, c. 7.) 

(g) See the tests of a large number of poisons, given with great mimiieness in Backus 
Med. Jurisps p. 781 et ara., 7Ui ed. (A) Id. 754. 

(t) Of hydrocyanic acid there an several tests, two of which (the sulphate of copper and 



% 



tHSa&t AHB aULXB. 167 

f 

on principles totally distinct, are applied to different portions of a 
suspected substance, and give each the characteristic results of a 
known poison, the chances of error are indefinitely removed, and the 
proof of the existence of that poison in that substance comes short 
only of positive demonstration. 

§ 207. In dealing with cases of suspected poisoning, however, it 
must be remembered, that, even when poison is actually produced 
from the dead body, it may not only have been taken by accident, or 
with the view of committing suicide, but that instances have oc- 
curred, where, after death from natural causes, a poisonous substance 
has been introduced into the corpse, with the view cf raising a suspi- 
cion of murder.(A) This may, however, be detected by a careful 
post mortem examination,(/) and attention to the moral circumstances 
of the case. 

§ 208. Few trials in this country have given rise to more violent 
controversy than that of Captain John Donellan, who was convicted, 
before Bufler, J., at the Warwick Spring Assizes of 1781, for the 
murder of his brother-in-law. Sir Theodosius Boughton, by poisoning 
him with laurel water, and shortly after executed.(f!?i) The Uttle 
treatise by Mr. Phillips, called " The Theory of Presumptive Proof," 
to which frequent reference has been made in this work, appears to 
have been written •chiefly with the view of impugning r ^2gi i 
that conviction, which has also been condemn^ by ^ ^ 

medical writers of eminence.(n) On the other hand, many names 
eaually high in the medical world have expressed their approbation 
of the verdict,(o) which seems, also, to have the concurrence of Mr. 
Bentham.(p) Among these latter is Dr. Beck, who criticises, with 
much acuteness, the evidence of the celebrated Dr. John Hunter, 
who was called as a witness for the prisoner; and replies with con- 
siderable force to the observations in ** The Theory of Presumptive 
Proof,'* where, it certainly must be acknowledged, some of the most 

the mlts of the protoxide of iron) will, it b nid, act on the poison dimlTed in 30,000 
parti of water. (Beck, 1010.) The testa of arsenic are niore nomeroas, ao^oog the moat 
remarkable of which is one lately invented by Mr. Marsh, of Woolwich, called the 
mr$emuretted hydrogen test^ and which is said to have detected the presence of the 100th 
part of a grain of arsenic dissolved in 45,000 ports of water. ( Id. 846.) The more nsual 
tests of arsenic in eolations are, first, a stream of sulphuretted hydrogen gas, passing 
throagh the saspeeted fluid, will throw down a yellow precipitate, which is the solpharet of 
arsenic. (Id. 843.) Secondly, the ammoniacal nitrate of silver, applied to the solution, 
will produce a yellow precipitate, which is the arsenite of silver. (Id. 843.) Thirdly, tbtt 
ammoniacal sulphate of copper will in like manner produce a grass-green precipitate, (com- 
monly called Soheele's green,) which is the arsenite of copper, (Id. 844.) Of the white 
oxide of arsenic, (the most usual form of the poison,) when in a solid state, a most satis* 
^ctory tests is afforded by what is called the process of reduction, which rests on the 
principle, that, by the operation of heat, arsenic in a metallic state will be produced 
from the suspected substance, if any of the oxide be present in it; and the metallio 
arsenic so produced may, by a further process, be reduced to the oxide itaelfl (Id. 8389 
839, 840.) (k) Beck*s Med. Jurisp. 770. 

(I) Some consequences of poisoning during life, sndi, for instance, as the traces of recent 
inflammation in the upper intestines, cannot, it is said, be imitated by poison injected aiier 
death. (lb.) 

(m) See the printed report of the trial of John Donellan, Esq., for the murder of Sir T. 
Boughton, taken in short-hand by Joseph Gurney, London, 1781. 

(n) Beck*s Med. Jurisp. 1030, 1031. See, also, the defence of Jdm Donellan, published 
by his solicitors, London, 1781 ; and ** The Oise of John Donellan, £sq<^ impartially 
examined by a Lawyer,** London, 178i» 

(e) Beck*s Med. Jurisp. 1033. (f) 3 Jod. £▼. 65 and 333. 
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important facts m the case for the prosecution are altogether omil- 
wi(q) Undoubtedly, the moral evidence against Donejlan is very 
strong ; but when we take into consideration the imperfect state of 
the science of toxicology at the time of his trial» the unsatis- 
factory post mortem examinatiou of the body, and the discrepan- 
cies in the medical testimony, the corpus delicti can scarcely be 
said to have been proved with that clearness which justice and 
sound policy require. Besides, the summing up is in a style of hos- 
tility to the accused, which, to say the least of it, is not deserving 
imitation. 

§ 209. It remains to notice a class of cases where the supposed 
corpus delicti is the result of irresponsible, or unconscious a^ncy. 
In one unhappy instance, in France, a respectable man was convicted 
and ezecutea, on the strength of the presumption of a number of 
r MQQ n articles of ^silver, which were missing, having been 
'- -* found in a place to which he alone had access, and 

which were ailerwards discovered to have been deposited there by a 
magpie.(r) Nor must the practice of sleepwalking be overlooked, of 
which the following curious illustration is given by a writer of the 
last century. Two persons, who had been hunting during the day, 
slept together at night One of them was renewing the chase in his 
dream, and, imagining himself present at the death of the stag, cried 
out aloud, '' ril kill him I FU kill him!" The other, awakened by the 
noise, got out of bed, and by the light of the moon beheld the sleeper 
give several deadly stabs with a knife on the part of the bed his com- 
panion had just auitted.(f) — Suppose a blow given in this way had 
proved fatal, and that the two men had been shewn to have quarrelled 
previous to retiring to rest! 

§ 210. Rule 3. The etndence against Me accused should be such as 
to exclude, to a moral certainty^ every hypothesis but thai of his guilt 
of the offence imputed to him.{t) This will be best understood by 
reference to instances where inattention to contrary hypotheses has 
led into error. In the first place, then, the safety of individuals hak 
occasionally been jeopardised by the fabrication of circumstances : 
which may be either casual or intentional. Under the former are 
ranked those cases where the accused, although innocent, is shown to 
have had peculiar temptations or facilities for committing the act with 
which he is charged ; as where, in cases of murder, be has lived with 
r *283 1 ^^^ <£^ceased, *or had an interest in his death ; or where 
I- J a man becomes covered with blood, by coming in con* 

tact, in the dark, with a bleeding body :(u) or death is produced by a 
weapon which is proved to be the propertv of a person who, neverthe- 
less, is not the real criminal,(x) and such like. A melancholy instance 
is related by Mr. Starkie. A servant girl was indicted for the mur- 
der of her mistress. The chief evidence against her was, that no one 
person lived in the house but the prisoner and the deceased, and all 

(ft) fieck*« Med. Jarisp. 1081 et leq. (r) S fienUi. Jod. £▼. 94 

(•) Heryev'i MediUtioai on the Night, note 35. 

it) 1 Stark. Ey. 577, 3rd ed.; Wills, 187 ; and aee the anUiorities referred to, rapra, § 195. 
(u) Seea corioQi inatanoe of thif in Cbambera's Edinburgh Journal for March 11, 1837. 
(«) Supra, ( 192. See the case of viulenta prsBsumptio put by Lord Coke, and the hypOf* 
theaee on which it may be eiphdned. Part L, chap, 3, ( 30. 
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the doors and windows were secure as usual. After the prisonerwaa 
condemned and executed, it appeared, by the confession of one of the' 
real criminals, that they had gained admittance into the house, which 
was situated in a very narrow street, by means of a board thrust 
across the street from an upper window of an opposite house to an 
upper window of that in which the deceased lived, and having com* 
mitted the murder, returned the same way, leaving no tracesbehind 
them.(y) The intentional fabrication of circumstances is also of two 
kinds : sometimes persons entirely innocent, terrified at the prospect 
of a criminal charge, have recourse to false testimony as a means of 
defence, which, if detected, is sure to raise a strong presumption of 

Siilt against them.(2) The intentional fabrication of circumstances, 
rou^n other agency than that of the accused, may arise either from 
a desire to screen the real criminal, or with the corrupt r m8A 1 
view of ^raising suspicion against an innocent person : or I- -* 

from both motives conjoined. A remarkaUe instance of the former 
is mentioned by Lord Hale, of a man who was convicted and exe- 
cuted for stealing a horse, on the strength of the presumption of the 
animal's beins found in his possession on the same day on which it 
was stolen; out it afterwards appeared that the real thief, being 
closely pursued by the officers of justice, had met the unfortunate 
man, to whom he was a total stranger, and requested him to walk his 
horse for him while he turned aside upon a necessary occasion, and so 
e8caped.(a) And the following extraordinary case is said to have 
occurred in France, which, whether true or not, will serve the pur- 
pose of illustration. An old widow, reputed to have a large sum of 
money by her, lived in a small shop facing a street, with a back shop, 
which served as her bed-room. Her entire family consisted of her- 
self and a man-servant, who slept on the fourth story of the same 
house, but whose room had no communication with those of his mis- 
tress, except through the door of the front shop, which it was his usual 
practice to lock outside when going away at night, and take the key 
to his own room. One morning this door was observed open, but 
without any marks of violence or breaking upon it, and the old 
woman was discovered lying on her bed, murdered, apparently by a 
bloody knife, which was found lying on the floor at some distance 
from her, while a strong box in the room was open, and had been 
rifled. One hand of the corpse erasped a quantity of hair, ascertained 
by comparison, to be that of the servant, and the other a cravat, 
which turned out *to be his property ; while the key of the r ^oe n 
shop was found in its usual place. On the strength of I- -I 

these presumptions of his being the murderer of his mistress, the unfor- 
tunate man was put to the torture, confessed the crime, and was 
broken on the wheel. In process of time, however, it was discovered 
that the murder and robbery had been committed by a man who was 
the servant's favourite companion, who, in order to avert suspicion 
from himself, and cast it on his friend, had furnished himself with a 
knife and cravat belonging to him. He also availed himself of an 

(y) 1 SUrk. Ev. 577. 

(«) See tho ctie related by Lord Coke, rapra, § SOS, and Part II., PreiwmplioM in dis- 
Jwntroftht SMliaiorf except that there waa no oorpua delictL 

(a) 9 Hale, P. C. 389. Seealwi, JeiuiiQf'8oaae,TlMO.€fPi«s. PnwC Append, ewe 1. . 
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opportunity to take a wax impression of the shop-key : aindy as he was 
in the habit of dressing the servant's bair, had saved from time to 
time a considerable portion of the combings, which, after perpetrating 
the murder, he placed, together with the cravat, in the hands of the 
deceased.(6) But human depravity has gone farther than this. In 
the case of Le Brun, who, in 1689, was accused of having murdered 
his mistress, to whom he was an upper servant, the officers of justice 
were suspected of having, in the interval between his apprehension 
and trial, ahered a key which was found in his possession into a mas- 
terkey, to induce a belief that he had a facility for perpetrating the 
crime which he really did not possess.(c) And there is reason to 
believe that even suicii^e has been committed with the view of casting 
a suspicion of murder on a hated individual.(<l) 
r Mo^ 1 *§ 211. In the cases we have hitherto been consideringt 
*- -■ the accused was altogether innocent, and the victim of 

ehance or malice. But there are others where the accused, although 
innocent of the oflence imputed, has not been free from blame, and 
whose defence is therefore in a fi;reat degree impeded by a conscious- 
ness of wrong. We have already had occasion to mention a case of 
this nature from Lord Hale ;(e) in addition to which, it is every day's 
practice to convict of larceny on proof of the recent possession of 
stolen property, although, probably, in a great number of instances, 
the real oofence of the accused has not been the actual theft, but a 
receiving the property with a guilty knowledge of its having been 
stolen. So, a man who robs another, who is shortly afterwards found 
dead, either by accident or assassination from some other band, might 
find considerable difficulty in clearing himself from the murder.(/) 
To this head may also be referred those cases where a crime resolved 
on has been repented of before execution, but the same offence has 
afterwards been committed by another person ; and the still more rare 
case of the intention to commit the offence persisting, but the power 
failing, in consequence of the accused having been anticipated in his 
purpose. A remarkable instance of the latter is presented in the cele- 
brated case of Jonathan Bradford. This man was an innkeeper, in 
whose house a guest was found robbed and murdered in the middle of 
the night, and his host standing over the bed, with a dark lantern in 
r *287 1 ^^^ i^^^ and a knife in the other, both bands and knife 
■• -» bloody, •and who exhibited symptoms of the greatest ter- 

ror. He was convicted and executed ; but it afterwards appeared 
that the crime had been committed by another person, immediately 
before Bradford came into his quest's room, which he also had enter^ 
with a similar design ; while the blood on his hands was occasioned 
by his having, when turning back the bed clothes, to see if the de* 
ceased were really dead, dropped his knife on the bleeding body.(^) 
§ 212. Rule 4. The hypothesis of detinquency should Jhw naturallg 

(b) 3 Beoth. Jud. £v. 255 ; 5 Causei CMldbrea, 438, ed« de Richer, Amirterdam, 1773, dus. 

(c) 3 Benth. Jud. Et. 60. For other bad cases of the iabricatioa of circumBtaotial ewh 
denoe, see Uie Theory of Presomptiye Proof, Appendix, case 10 ; and tile case of tiie Milan 
Jews, 5 Causes C6ldbres, 440. 

id) A ease of this nature is men in Taylor's Medical Jarisprodenoe, vol 1, p. 357. 
(e) 9 Hale, P. C. 290, snpra, § 202. (/ ) See R. v. Downinfir, Wilte, 179, 180. 

ig) Cu9 of Jonathan BhuUbrd, Theory of Prasomptive Proo( App. case 7, p. 89. 
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fram the facts proved^ and be connsient with them ALL.(A)-^It has 
been already remarked, that the chief danger to be avoided, when 
dealing with presumptive evidence, arises from a proneness, natural 
to the human mind, to jump to conclusions from (acts, without duly 
adverting to others inconsistent with the hypothesis which those facts 
seem to indicate.(t) <* The human mind," says Lord Bacon, *^ has 
this property, that it readily supposes a greater order and conformity 
in things than it finds ; ancf ahhough many things in nature are singu- 
lar and entirely dissimilar, yet the mind is still imagining parallel cor* 
respondences and relations betwixt them which have no existence."(i) 
This tendency of the mind is very perceptible in the physical sciences, 
of which, perhaps the n!ost apposite instance is to be found in the fact, 
that it was for many ages assumed as indisputable that the celestial 
bodies must necessarily move in circular orbits, to the utter exclusion 
*of all less regular figure8.(/) When Copernicus, also, r ^088 1 
first promulgated his theory of the solar system, it was ^ J 

objected, that, if this hypothesis were true, the inferior planets must 
necessarily appear at times gibbous like the moon^; to which it was 
replied that they were so, but that the phenomenon was impercep« 
tible, owing to our distance from them, a fact since fully established 
by the invention of the tele8cope.(m) And in dealing with questions 
clifactt this natural propensity cannot be too closely watched. If, as 
was well observed by some one, a certain number of pieces of wood 
will build a house, with the exception of one cross beam, it is the 
natural tendency of the mind to reject that beam. And it should 
never be forgotten, as observed by an able writer on the law of evi« 
dence, that all facts and circumstances which have really happened 
were perfectly consistent with each other, for thev did actually so con- 
sist It is, therefore, a necessary consequence, that, if any 01 the cir- 
cumstances established in evidence be absolutely inconsistent with the 
hypothesis of the guilt of the accused, that hypothesis cannot be 
true.(m) Thus, to resume the instance ffiven in a former part of this 
work, *o{ a man indicted for stealing a log of timber, and r ^ngg l 
a large body of circumstantial evidence adduced to show ^ ^ 

that it was stolen by one person, and that person the prisoner. Now, 
supposing it were to transpire in the course of the trial, that the log 
in question was so heavy that twenty men could not lift it, here is a 

•fact utterly inconsistent with the hypothesis of guilt, and clearly indi- 
cating mistake or mendacity somewhere.(o) 

§ 213. But not only is it necessary to negative the existence of facts 

(A) 1 Stark. Et. 561. 573; Theory of Presainptive Proof, p. 63. 

(t) Supra, i 193. (k) Novam Organam, aphoriam, 45. 

(/) This ancient prejodico proved a ;reat soarce of embarraasmeni to Kepler, by whom 
the elliptical movements were first dieoovered. In investigating' the planetary orbits, he 
says, ^ Primus mens error foit, viam planete perfectom ease circulom; tanto nooentior 
temporis fikr, qoanto erat abauthorltate omniom philosopbonim instruetior, et meiapky§iem 
in specie eonvemetOi&r,^^ (Brinkley*s Astron. p. 171.) Another singular notion seems to 
have prevailed in the middle ages, namely, that the number seven enjoyed a species of pre* 
dominance in creation ; there being but seven days in the week, seven primary colours, 
seven notes in mdsio, Slc. From all this it was, m that age of logic, inferred, that there 
necessarily tould not be more than seven planets. 

(m) Hersohers Discourse of Natural Philosophy, part 3, c 3, p. 269. 

(n) 1 Stark, fiv. 560, 561. 

(0) Part I. chap. 4 ; Menoch. de Arbitrar. Jodie lib. 2, casus 473, d« 91. 



17S BS8T OH P&ISnilPTXONS Or UW AHD TACT. 

absolutely falsifylog the hypothesis of guilt, but due attention should 
be given to aU contrary hypotheses and facts tending to disprobabaiise 
It. This rule was violated in the case of Eliza Penning, who was 
convicted and executed in 1815, for attempting to poison a family 
with whom she lived as cook, by putting arsenic into some food. 
** The prisoner,'* says Mr. Wills, ** had herself partaken of, and suffer- 
ed severely from the poisoned food ; but of this important circumstance 
no notice was taken in the Recorder's cbarge."(p) 

§ 214. Rule 5. Pretumptive Evidence ought never to be relied an 
when direct Testimony is wUfully mihhdd.{q) — This rule is only a 
r ^290 1 ^''^"^b ^^ ^^^ general principle, that *the wilfully with- 
^ ^ holding important evidence raises a presumption against 

the party, and throws discredit on the evidence which he offers. 

§.215. Rule 6. In Cases of Doubt, it, is safer to acquit than can^ 
demn.{r) — The punishment of guilt, and the protection of innocence, 
have in general an equal claim in the administration of justice ; but 
when a collision occurs between them, the law of England holds the 
latter to be its primary care, and that it is belter that several guilty 
men should escape, than that one innocent person should suffer — 
** tutius semper est err are in acquietando quam in puniendo^ ex parte 
ndsericordicB quam ex parte justiti{B,"(s) This rule is extremely an- 
cient According to the Mirror of Justices, King Alfred caused Judge 
Frebume to be hanged, because he had adjudged a man to die when 
the jury were in doubt about their verdict ; ** for, in doubtful cases," 
says this old book, *^ one ought rather to save than condemn."(/) And 
even the Roman law laid it down, ** S<Uius est impunitum rdiquifac* 
xntLS nocentiSf quam innocentem damnareJ**(u) The principle has, 
however, been attacked by Dr. Paley, who designates the above rule 
as a popular maxim having a considerable influence in producing inju- 
dicious acquittals. ^ The security of civil life," he argues, ** which is 
essential to the value and enjoyment of every blessing it contains, and 
the interruption of which is followed by universal misery and confu- 
r «291 1 ^^^°' ^^ protected chiefly by a dread of punishment ; the 
^ J ^sufferings, or even the death, of an innocent individual, 

when they are occasioned by no evil intention, cannot be placed in 
competition with this object Courts of justice, therefore, ought not 
to be deterred from the application of their rules of adjudication by 
every suspicion of danger, or by the mere possibility of confounding 
the innocent with the guilty. They ought rather ' to reflect that he 
who falls by a mistaken sentence may be considered as falling for his 
country, whilst he suffers under the operation of those rules by the 

(p) Wilb 00 Ciroomst Et^ p. 158. Tbe oonTiction of thii verj yoang woman created 
mach difierence of opinioo at the time; but. Government having refoaed to interfere, ahe 
waa executed, denying her guilt to tbe laat If we may credit a newapaper accoont, aniK 
ther peraon haa ainoe oon fo w ed the crime, when on hia death-bed. Srotth*a Hinta fix tho 
ExaroinatioD of Medical Witneaiea, p. 135^ 136. Be thia aa it may, the general impreaaion 
now aeema in fiivour of her innocence. See Smith and Willa, in loc. ciL ; and Beck*a Med. 
Jnr. 857, 7th ed. 

(9) 1 Stark. Ev. 576; Theory of Prea. Proof; 69 ; 3 Benth. Jod. Ev. 330; 3 Ev. Poth. 
340. 

(r) S Hale, P. C. 389, 390; 4 BL Com. 358; 1 Stark. Ev. 559, 588 ; Willa on Cireum. 
Ev. 189, 190 ; R. v. Burdett, 4 B. d& A. 163, (6 Eng. Com. Law Ropa.) 

(a) 3 ffale, P. C. 390. (() Mirror of Joaticea, chap. 5, a. 1, aboae 108, No. 15. 

(«) Dig., lib. 48, tit 19, c 5. 
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general eflect and tendency of which the welfare of the community is 
maiaiained and upheid/'(:i:) It will not, however^ be very difficult to 
expose the fallacy of this inhuman argument It is perfectly true that 
the security of civil life is the first object of all penal laws, and that 
that security is chiefly protected by the dread of punishment; but then 
it is of punishment as a consequence of guUtj and not of punishment 
falling indiscriminately on those who have or have not provoked it 
by their crimes. When the ffuilty escape, the law has merely failed 
of its intended effect ; but when the innocent become its victims, it 
injures the very persons it was meant to protect, and destrovs the secu- 
rity it was meant to preserve. And well it would be if tne mischief 
ended here; for it is a great mistake to suppose that the actual suf- 
ferings of the innocent man are the only evils resulting from an errone- 
ous conviction. Its necessary result is to shake confidence in the 
administration of justice, when people reflect that every individual 
they see condemned to punishment may be in the highest degree un- 
fortunate, and in no degree ffuilty ; whose conviction and sufierings 
*are inflicted, not so much from an actual belief in his r ^^go i 
guilt, as in the nature of a sacrifice to a suppose expedi- ^ ^ 

ency. Under such a system, few would care to prosecute for oflences, 
still fewer to come forward with voluntary testimony against persons 
suspected of them.(y) The law might, indeed, sit in terrific majesty, 
denouncing the severest penalties, and acting on the most violent and 
strained maxims, but for want of proofs and co-operation on the part 
of society those' penalties would become a dead letter. It certainly 
requires rather strong imaginative powers to see an analogy between 
the fate of a soldier dyins in defence of his country, and of an innocent 
citizen butchered in cold blood under the name of justice. The one 
falls with honour, his memory is respected, his family, perhaps, pro- 
vided for; while the Jatter has not even the sad consolation of being 
pitied, but sees himself branded with public ignominy, leaves a name 
which will excite only horror or disgust ; until, perhaps, in process of 
time', his innocence tecomes manifest, only to excite in all the right- 
minded portion x)f the community a feeling of alarm and disgust at the 
state of insecurity under which they live. Could the escape of ten of 
the most desperate criminals, emphatically asks Sir S. Romilly, from 
whom some of the preceding remarks have been taken,(t) have ever 
produced as much mischief to society as did the public executions of 
Galas, D'Anglade, or *Le Brun ?(a) But another evil, •. _gg -| 
which seems to have altogether escaped the notice of Dr. *- -■ 

Paley, remains to be mentioned. ** Instances,'^ observes Sir S. Romilly, 
** have indeed occurred like that of Galas, where a man has been oflfer- 

(«) Paley^s Moral tnd PoKUesl Philofophy, book S, a a 

(y) In no part of the world it genaine volunltry eridenee more easily praewed afainet 
raipected criminalt than in England. May not this reanlt from a conviction on the part of 
aociety in general, that, if the luapccted person be redly innocent, the law will take cars 
that no harm shall happen to him 7 

(s) Observations on the Criminal Law of England, p. 72, note D ; a great portion of 
which the reader will also find in the note to Lord Suflbrd^s case, 7 Ho. St. Tr. 1539. 

(a) These were three celebrated cases which occorred during the last century in France^ 
and shew the fearful state of the administration of justice under the aneun regime in that 
eountry. The case of Cahs is well known ; an abridgment of it will be fimiid in Beck'f 
Med. Jur. 633, 7th ed. ; for that of D*Anglade, see 3 Causes C6lAbres, 1, edition bj Rioher ; 
and &r thftt of Le Brno, 5 Id. SOL 
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ed up as a sacrifice to the laws, thoagh the law has iieTer4)een violat- 
ed ; where the tribunals have committed the doubly mistake of sup- 
posing a crime where none had been committed, and of finding a 
criminal where none could exist These, however, are very gross, 
and therefore very rare examples of judicial error, in most cases the 
crime is ascertained, and to discover the author is all that remains for 
investigation ; and, in every such case, if there follow an erroneous 
conviction, a twofold evil must be incurred, — the escape of the guilty , 
as well as the suffering ijfthe innocent Perhaps, amiast the crowd of 
those who are gazing upon the supposed criminal when he is led out 
to execution, may be lurking the real murderer, who, while he con- 
templates the fate of the wretch before him, reflects with scorn on the 
imbecility of the law, and becomes more hardened, and derives more 
confidence in the dangerous career on which he has entered/'(z) 



[ ♦294 ] •CHAPTER II. 

nxAxaxATion of soke or ths pbihoifal sfbciss of pbssumftivx FBoor 

IN CSUaiTAL CA8B8.(a) 

§ 216. The force of a chain of presumptive evidence consists, as we 
have seen, in the number, independence, weight, and consistency, of 
the facts or elements, moral and physical, which- compose ix,{b) To 
convict, at least in capital cases, on the strength of a single circum* 
stance, is always dangerous; and most of the erroneous convictions 
which have taken place, when the criminative facts were more num- 
erous, seem to have arisen from relying too much on general appear- 
ances, where no inchoate act approaching to the crime has beea 
proved against the accused.(c) On the other hand, no article of legi- 
timate presumptive evidence ought to be rejected as inadmissible 
simply because it is weak, still less on the ground of its not being con- 
clusive.(£{) 

§ 217. The following are the most usual species of inculpatory evi- 
dence in criminal cases :— 

L Real evidence, or evidence from things. 

2. Evidence derived from the antecedent conduct or position of the 
r ^295 1 AC<^tised ; such as peculiar motives, means, *Qr facilities 
^ -I of committing the offence; preparations, or previous at- 

tempts to commit it ; declarations of intention, or previous threats to 
commit it 

8. Evidence derived from the subsequent conduct of the accused ; 
such as sudden change in his life or circumstances ; silence, when 
accused ; false, or evasive statements made by him ; suppression, or 
eloignment of evidence ; forgery of exculpatory evidence ; flight from 
justice and tampering with officers of justice; indications of fear, evi- 

(«) Obflerrationt on Uie Criminal Law of England, d&c , p. 73, n. D. 

(a) The author hat to acknowledge the gjeat awiatanoe he has received, throofflioat this 
chapter, from the laboon of Mr. Bcntbam, in the 5th bo^ of hia Rationale of Judicial Gn- 
dence. (6) Sapra, § 18& 

(jc) Theory of Fret. Proof, p. 58, 59. (tf) 3 Benth. Jad. Ef. 339, 330. 
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denced either by passive deportment or acts showing a desire for 
secrecy. 

4. Confessorial evidence. 

It is proposed, in the present chapter, to consider these in order* and 
shew the infirmative facts or hypotheses severally afTecting each ; with 
which view we will begin with, 

§ 218. I. Real evideiice, oa evidence from things. — By theexpres* 
sion, '* real evidence/' it is intended to designate all evidence of which 
any object belonging to the class of things is the source, — persons also 
included, — in respect of such properties as belong to them in common 
with things ;{e) all of which become indicative of guilt in the particu- 
lar case, by virtue of some peculiarity in their condition,{f) These 
species of proof are divided by Mr. Bentham into six heads :{g) K 
The subject-matter of the offence itself: such as the person killed or 
hurt ; the thing stolen, damaged, or destroyed ; the instrument frau- 
dulently utter^ or fabricated; the genuine money diminished; the 
counterfeit *money fabricated. 2. The fruits of the offence ; r ^nga 1 
such as the goods or money taken in larceny, embezzle- ^ ^ 

ment, &c., the profit obtained by forgery, &c. 8. The instruments of 
the offence ; such as the weapon or instrument of death, in cases of 
murder, the combustibles, in cases of arson, &c. 4. Materials appro- 

J^riate to be converted into instruments of the offence ; such as leaves 
irom which a poison could easily be made, drugs capable of being 
used for the purpose of adulterating food, &c. 5. Receptacles inclos- 
ing any of the above. 6. Detached circumjacent bodies ; such as the 
floor or bed on which a murdered person is found ; traces of blood 
near a corpse, or on a way leading from it, &c. To these mav be 
added, 7thly, Peculiarities about the person of the accused, such as 
natural marks, wounds, or stains of blood on his person or clothes ; 
injuries to, or disorder of his dress, &c. Some good illustrations of 
the nature and probative force of evidence derived from things are 
given by Mr. Starkie.(A) Thus, in a case of burglary, where the thief 

Eained admittance into the house by opening a window with a pen- 
nife, which was broken in the attempt, and a part of the blade left 
sticking in the window-frame, a broken knife, the fragment of which 
corresponded with that found in the frame, was found in the pocket 
of the prisoner. So, where a man was found killed with a pistol, part 
of the wadding of which was found in the wound, and consisted of a 
piece of paper, part of a printed ballard,(i) the corresponding part of 
which was found in the pocket of *the prisoner. In ano- r ^.yg'j i 
ther case of murder, a patch on one knee of the prisoner's ^ ^ 

breeches corresponded with an impression found on the soil, close to 
the place where the murdered body lay. In a case of robbery, the 
prosecutor, when attacked, struck the robber on the face with a key, 
and a mark of a key with corresponding wards was visible on the 
face of the prisoner. Mascardus also relates an instance where an 
inclosed ground, set with fruits, was broken into by ni^ht, and several 
of them eaten, the rinds and fragments of some of which were found 

(e) 3 Benth. Jad. £▼. 26. (/) Id. 33. (g) Id. 31, 39. 

(h) 1 Surk. £v. 562, 3rd ed. 

(t) The facta are tbot stated, 3 Benth. Jad. £▼. S56 ; in 1 Surk. Ev. 562, the paper found 
an the priiOBer*a poeket ia described •• a letter. 
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Ijrioff about. On examintog these, it appeared that the person who 
eat metn had lost two front teeth, which caused suspicion to fall on a 
man in the neighbourhood, who had' lost a corresponding number, and 
on being taxed with the theft, confessed his guiIt(A) We have already 
seen, in the case of W. Richardson, how the fact of the accused being 
left-handed may become an adminiculum of evidence against a pri« 
8onen(/) Strong, however, as coincidences of this nature undoubt- 
edly are, we must be careful not to attribute to them, when standing 
alone, a conclusive efllect in all cases. Just let it be remembered, that 
the men who were found in possession of the broken knife and the frag- 
ment of the ballad (the latter especially) might have picked them up, 
where they had been thrown away by the real criminals ; that the per- 

r *298 1 ^^^ ^^^ P^'*^^ ^^ whose knee was visible on *the soil near 
■- -I the murdered corpse, might have b€«n a pieisser by, who 

knelt down to see if life was really extinct, or to render assistance to 
the sufferer; that the being left-handed, or having lost front teeth, are 
not very uncommon occurrences ; and, even in the case of the impres- 
sion made on the face by the key, the phenomenon might, by possibi- 
lity, be a natural mark, &c. An excellent instance of how closely 
the propensity to run after coincidences ought to be watched, is pre- 
sented m the case of John Fitter, who was indicted at the Warwick 
Assizes of 1834 for the murder of a female. He was a shoemaker, 
and his leather apron had several circular marks, made by paring 
away superficial pieces,, and it was supposed that they had been re- 
moved, as containing spots of blood ; but it was satisfactorilv proved, 
in his defence, that he had cut them off for plasters for a neighlx)ur.(f9i) 
It is when taken in connexion with other evidence that physical coin- 
cidences are chiefly valuable, when they certainly press with fearful 
weight on a criminal. 

§ 219. The subject of real evidence is, however, of too much im- 
portance to be dismissed with a cursory notice, and we accordingly 
proceed in a more general way to shew the infirmative circumstances 
affectinff it Consiwring the subject in the abstract, it is to be observed 
that real evidence, apparently indicative of guilt, may be indebted for 
its criminative shape to accident, forgery^ or innocent conduct of the 
accused. Under the head of real evidence produced by accident come 
those cases alluded to in the preceding chapter, where the appearance 
is the result of irresponsible or unconscious agency ; as in tJie case of 
the unfortunate person who was executed as a thief on the strength of 
r ^299 1 ^ ''u^l^^ ^f articles *of missing silver having been fouiid 
^ -' in a place to which he alone had access, and which were 

afterwards discovered to have been deposited there by a magpie.(n) So, 
the appearance of blood on the person of the accused may be explain- 
ed by his having come in contact with a bleeding body in the dark.(o) 

{k) Mascard. de Prob., qostt 8, n. 34. 

(I) Sapra, § 179; Bornotft Criminal Law of ScoUaod, 534. In the eaae of Richard 
Patch, who waa charged with ahooting laaac Blight, in 1806, under circomatancea which 
ahewed that the aaaaasin, whoever he waa, muat have been teft-handed, the priaoner was 
preated by his coanael, at a conference held before the trial, to aay whether he waa kfl- 
handed, which he proteated he waa not ; bat when pat to the bar, and called on to hoM ap 
hia hand and plead, he held op hia l^ hand. Beck*a Med. Jar. 583, 7th ed. 

(M) Willa on Circom. Ev. 159. " («) 3 Booth. Jod. Ev. 49. 

(•) See tile coo of Jonathan Bradlbrdf aopra, i 311, tnd Theory of Praa. Pno^ Appi^ 
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^ 220. There is no subject in the whole range of the theory of pre- 
sumptive proof which demands more anxious attention than that ot the 
forgery of real evidence. That facts may lie, as well as witnesses, 
was shewn m the preceding chapter, and the forgery of real evidence 
is, in some degree, analogous to the subornation of personal evidence, 
it being an attempt to pervert and corrupt the nature of things or real 
objects, and thus force them to speak falsely .(p) The presumption of 

ifuiit afforded by the detection oi a forgery of real evidence is a dif- 
brent subject — its weight as an infirmative hypothesis, respecting real 
evidence in general, is all that comes in question at present 

^221, Forgery of real evidence may arise from one or more of the 
following causes: — 1. With a view of self-exculpation. 2. Malici- 
ously, with the intention of injuring the accused, or others. 3. In 
sport, or in order to effect some moral en<i.{q) Of these three in their 
order — 

♦§ 222. 1. Self^ezculpaUve Forgery of real Evidence. — |- ^^qo i 
An excellent instance of tlse danger to be apprehended ^ ^ 

from this source is given by Lord Hale in a case which is very fre- 
quently quoted, and conveys a melancholy proof of the truth of the 
observation at the commencement of this chapter, how dangerous it 
is to convict of a capital offence on the strengtn of a solitary circum- 
stance. In the instance alluded to. Lord Hale, after observing that 
the recent and unexplained possession of s^ >len property raises a strong 
presumption of larceny, tells us of a case/^ried, as he says, before a 
very learned and wary^udge, where a man was convicted and exe- 
cuted for horse-stealing, on the strength of his having been found on 
the animal on the day it was stolen, but whose innocence was after- 
wards made clear by the confession of the real thief, who acknow- 
ledged, that, on finding himself closely pursued by the officers of ius- 
tice, he had requested the unfortunate man to walk the horse for him 
while he turned aside on a necessary occasion, and thus escaped.(r) 
This species of forgery, however, is not confined to actual criminals. 
It sometimes happens that an innocent man, who is sensible, that, al- 
though guiltless, appearances are against him, and not duly weighing 
the danger of his being detected in clandestine attempts to stifle prooi, 
has endeavoured to get rid of real evidence in such a way as to avert 
suspicion from himselt', or even turn it on some one else. Mr. Bentham 
gives an extremely apt illustration of this, taken from the Arabian 
Plights* Entertainments, * where the body of a man, who r ^^qi i 
had died by accident in the house of a neighbour, was ^ -" 

conveyed by him, under the apprehension of suspicion of murder, in 
the event of the corpse being tound in his house, into the house of 
another neighbour, who, finding it there, and acting under the influ- 

cue 7. See, also, in Ch&mbers*B Edinb. Journal for March 1 1, 1837, a ease where part of 
the e? idence against a man charged with marder consisted in hb night clothes ha? in]|r been 
iband stained with bloud— a fact which he declared his inability to account for; and it was 
afterwards discovered to hare been occasioned by his bed-fellow having a bleeding wound, 
of which the prisoner was nut aware. 

( p) 3 Benth. Jud. Ev. 50. (o) Id. 35, 36, 37. 

(r) 3 H. P. C. 289. A very simihir conviction occurred in 1827, but the faUl result was 
averted. (R. v. Gill, Wills on Circunist. Ev. 79, 80.) S^e, also, the ease of Du Moulin, 
Chambers's Edinb. Journ. for Oct. 38, 1837. 

Jaotart, 18i5.— 12 
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enee of similar apprehension, in like nnanner transmitted it fo a third, 
who, in his turn, shifted the possession of the corpse to a fourth, with 
whom it was found by the officers of jusiice.(j) 

§ 223. The forgery of real evidence may have been effected with 
the malicious purpose of bringing down suffering on an innocent indi- 
vidual. The most obvious instance of this is to be found in a case of 
rare occurrence, it is true, ahhough, perhaps, not so much as is usually 
supposed ; namely, where stolen goods are clandestinely deposited in 
the house, room, or box of an innocent person, with the view of excit- 
ing a suspicion of larceny against him ; and a suspicion of murder 
may be raised by secreting a bloody weapon in the like manner.(0 
We have alreadv refferred to the unfortunate case of Le Brun, who 
was accused of having murdered his mistress, where the officers of 
justice were charged with having altered a common key, found in bis 
possession, into a master key, in order to make it appear at the trial 
that he had a facility for committing the murder which he really did 
toot possess.(tt) The following instance of this kind of forgery is likely 
to be resorted to in countries where the rules of evidence are not well 
understood, and convictions of offences, especially of such as are of a 
r ♦302 1 P^''^*^®' nature, are based on *slender proof. The artifice 
^ -> alluded to is that of sending to the person whom it is de 

sired to injure, letters, in which the mode either of committing some 
crime is dfiscussed, or containing allusion to a supposed crime already 
committed, and then procuring the arrest of the party under such cir- 
cumstances that the document may be found in his possession : e. g. 
•♦ On such an occasion, (naming it), my dear friend, you failed in your 
enterprise; (describing it by allusion, as theft, murder, &c. ;) on such 
a day do so and so, and you will succeed." ** In this way," observes 
Mr. Beniham, " so far as the possession of criminative written evid- 
ence amounts to crimination, it is in the power of any one man to 
make circumstantial evidence of criminality, in any shape, against any 
other."(a:) 

§ 224. It sometimes happens that real evidence is forged with the 
double motive of self-exculpation and of inducing suspicion on a hated 
individual ; a bad case of which is given in the Causes C^lebres.(y) 
The subject of this species of forgery, it is to be observed, may be 
accomplished by force, as well as by fraud : e. g. three men unite in 
a conspiracy against an innocent person, one lays hold of his hands, 
another puts into his pocket an article of stolen property, which the 
third, running up as if by accident during the scuffle, finds there, and 
denounces him to justice as a thief.(z) 

§ 225. Forgery of real evidence committed either in sport or with 
some moral end in view. As an instance of this, Mr. Bentham refers 
r *303 1 ^^ '^® story of the *Patriarch Joseph,(a) who, with the 
^ •> view of creating alarm and remorse in the minds of bis 

guilty brothers, caused a silver cup to be privately hid in one of their 

(ff) 3 Benth. Jud. Ev. 36. Arabian Nights* £ntertaininents. Story of the Little Honch- 
back. (0 Theory of Free. Proof, App., case 10. p. 102. 

(tt) 3 Benth. Jud. Gv. 60. {x) Id. 44. 

(y) Case of the Flemish Curate, 5 Caotes C^ldbres, 442 ; cited in Chamberi*a Edinb. 
Journal, Jan. 18, 1840. (x) 3 BenUi. Jud. Et. 39. 

(•) Genesia, zlir. 2; 3 Bentb. Jod. £▼. 37, 53. 
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iacks, and, after they had gone some distance on their journey, hid 
them arrested as thieves, and brought back. 

§ 226. The other infirmative hypothesis afiecting real evidence re- 
mains to be noticed ; namely, that the apparently criminative fact may 
have been created by the accused in tne furtherance of some lawful 
or even laudi^le design. This is best exemplified by those cases of 
larceny where the stolen property is found in the possession of a per* 
son, who, knowing or suspecting it to have been stolen, took posses- 
sion of it with the view of either seeking out the true owner in order 
to restore it, or of bringing the thief to justice ; but, before this can be 
accomplished, becomes himself the object of suspicion, in consequence 
either of the stolen goods being seen in his possession, or of false infor- 
mation being laid against him by the real criminal in order to save 
himself. So, where a pedlar cot drunk in a public house, and a per- 
son present took possession of nis pack, with the viewing of returning 
it to him when sober, &c. In cases of suspected murder, also, stains 
of blood may have been produced by an accidental bleeding from the 
DOse,(&) a surgical operation,(c) the slaughter of an animal,(<i) &c* 

«§ 227. Real evidence, while truly indicative of guilt in r ^^^ . -• 
ffeneral, may be fallacious as to the' species and quality of I- -I 

tne crime. The recent possession ot stolen property, for instance, is 
deemed presumptive evidence of larceny, not ot the accused having 
received the goods with a guilty knowledge of their having been 
stolen ;(e) and there can be Tittle doubt that persons are frequently 
convicted and punished for the former oflence whose guilt consisted 
in the latter.(f ) So, cases have occurred, where, from the possession 
of the property of a deceased person, an individual has been suspected 
of murder, whose real crime was robbery.(A) 

§ 228. There is one species of real evidence which, from its 
frequent occurrence, and the stress usually laid on it, deserves a more 
particular consideration; namely, the presumption of guilt in cases of 
larceny, drawn from possession by the accused of the whole or some por- 
tion of the stolen property. Not only is this strong presumptive evidence 
of delinquency, when coupled with other circumstances, but, according 
to the practice of our criminal courts, when the possession is recent 
and exclusive, is sufficient, even standing alone, to assume the shape of 
a prs&sumptio fortior, so as to cast on the accused the onus of shewing 
that he came honestly by the stolen ^property, and, in the r ^»^. ^ 
event of his failing so to do, warrant the jury in convict- ^ J 

ing him as the thief. This presumption is not only subject to the 
infirmative circumstances attending real evidence in general, which 

(5) Qoint, ISh. 5, o. 9. 

(c) In the cue of William Shaw, who wae ezeeated at Edinbarffb in 1721 , for the murder 
of bis daughter, who had committed suicide, one of the Acts which pressed against him 
was that his shirt was bloody, which was, however, caused by his having bled hUntdfa, few 
days before, and the bandage becoming untied. Theory of rres. Proo^ App., cose 8. 

{d) In the case of Thoibas Pryor, convicted at the Maidstone Spring Assizes of 1836, for 
robbery with attempt to murder, the stains of blood on his shirt were attempted to be ex- 
plained, by shewing that he was a butcher by trade, and had recently slaughtered a bullock. 
The time, however, not coinciding, he was convicted and executed, having previously con. 
leased his guilL (e) R. v. Densley, 6 C. & P. 399, (35 £ng. Com. Law Reps.) 

(g) This would be avoided if counts for larceny were allowed to be joined with counts for 
receiving. 

(A) See the cue of R. v. Downing, Wills on Ch-cnmit. Ev. 179, 180. 
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have been already treated of, but* from its frequent oeourrence, and 
the obvious danger of acting indiscriminately upon it, has* as it were^ 
attracted the attention of the judges, who have endeavoured to impose 
some practical limits to its operation in cases where it constitutes the 
only evidence against the accused. And, first, it is clearly established* 
that, in order to put the accused on his defence, his possession of the 
stolen property must be recent ;(t) although what shall be deemed such 
must be determined by the nature of the articles stolen, and whether 
they are of a nature likely to pass rapidly from hand to hand, or such 
as the accused might, from his situation in life, or nature of his voca- 
tion, become innocently possessed of.(A) A poor man, for instance, 
might fairlv be called on to account for the possession of articles of 
plate, jewels, or rare and curious books, after a much longer lapse of 
time than if the property found on him consisted of clotms, articles 
of food, or tools proper for his station or trade, &c.(/) In the first 
reported case on this subject, which is an anonymous one,(m) Bayley, 
X, directed an acquittal, because the only evidence against the pri- 
soner was, that the stolen goods (the nature of which is not stated in 
the report) were not found in his possession until a lapse of sixteen 

r *306 1 "^^^^^^ ^^^^ ^ ^^^^ *^ ^^^ '^^^ Where, however, 
■- ^ seventy sheep were put on a common on the i8th June, 

but not missed till November, and the prisoner was proved to have 
been in possession of four of them in October, and ot nineteen more 
on the 23rd November, the same judge allowed evidence of the pos* 
session of both to be given.(n) In the subsequent case of R. v« 
Adams,(o) where the prisoner was indicted for stealing a saw and a 
a mattock, and the whole evidence was, that they were found in hia 
possesion three months after they were misted^ Parke, B., directed an 
acQuittal. And in a more recent case, of R. v. Cruttenden,(p) where 
a shovel, which had been stolen, was found, six months after the theft, 
in the house of the prisoner, who was not then at home, Gurney, B., ' 
held, that, on this evidence alone, the prisoner ought not to be called 
on for his defence* In the case, however, of R. v. Partridge,(9) where 
the prisoner was indicted for stealing two ends of woolen cloth, (i. e. 
pieces of cloth consisting of about twenty yards each,) which, at the 
expiration of two months after they were miatedf were found in his 

g^ssession ; on its being objected that too long a time had elapsed, 
atteson, J., overruled me objection, and the prisoner was convicted. 
In the most recent case on this subject, the prisoner was indicted for 
stealing three sheets, and the only evidence against him was, that they 
were found on his bed three calendar months after the theft. On this, 
it was objected by his counsel, on the authority of R. v. Adams, that 



r ft^AT 1 ^^® prisoner ought not to be called on for his defence ; 
L "^"^ J but •Wightman, J., said, that it 



seem^ to him impossible 



(t)3Stai1c«ET. 614; 9 Eait, P. C. 656. See R. ▼. Cockin, 3 Lew. C. C. 235, with fho 
able note of the reporter. 

(it) 2 Greaves** Rom. 124 ; R. t. Partridge, 7 C. & P. 551, (39 Eng. Com. Law Repa.) ; 
R. V. Cockin, 2 Lew. C. C. 935, note. 

(t) Anon., 2 C. & P. 459, (19 Bug. Com. Law Rops.) 

(m) 7 Monthly Law Maff. 58. (a) R. ▼. Dewhirat, 9 Surk. Et. 614, 3rd ad. 

(o) R. T. Adams, 3 C db F. 600, (14 Eng. Com. Law Reps.) 

ip) Kent Sp. Asa. 5 VicL MS.; and 6 Jorist, 967. 

(f) R.T. Partridge, 7 C. dt P. 551, (33 Eog. Cobb. Law Repi.) 
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to lay down any definite rule as to the precise time which was too 
^reat to call on a prisoner to give an account of the possession of 
stolen property, and that» although the evidence in the actual case 
was very slight, it must "be left to the jury to consider what weight 
they would attach to it. The prisoner was acquitted.(r) In dealing 
with this subject, it is also to be remarked, that the probability of 
guilt is increased by the coincidence in number and kind of the articles 
stolen with those found in the possession of the accused ; the possession 
of onb out of a large number stolen being more easily attributable to 
accident or forgery than the possession of all. (s) 

§ 229. But m order to raise this presumption legitimately, the 
possession of the stolen property should be clearly traced to the 
accused, and l>e exclusive as well as recent. The finding it on his 
person, for instance, or in a lock-up room or box of which he kept 
the key, would be a fair ground for calling on him for his defence ; 
but if the articles stolen were only found lying in a house or room in 
which he lived jointly with others equally capable of having committed 
the theft, it is clear that no definite presumption of his guilt could be 
made.(0 An exception is said to exist where the accused is the 
occupier of the house, who must be presumed to have such a control 
over it as to prevent any thing coming in or being taken out without 
his sanction ;{s) and as a foundation for civil responsibility, this rea- 
soning may be correct. But to conclude the master *of r i^oqq i 
a house guilty of felony, on the double presumption, first, ^ J 

that stolen goods found in the house must have been placed there 
with his connivance, and, secondly, if they even were, that he was the 
thief who stole them, and there are no corroborating circumstances, is 
certainly treading on the very verge of artificial conviction. 

§ 230. Indeed, there can be no doubt that, in practice the legitimate 
limits of the presumption under consideration are considerably over- 
8tepped.(<) *• Nothing,*' remarks Mr. Bentham, " can be more per- 
suasive than the circumstance of possession commonly is, when 
corroborated by other criminative circumstances; nothing more 
inconclusive, supposing it to stand alone. Receptacles may be con- 
tained one withm the other, as in the case of a nest of boxes : e. g. 
the jewel in a case ; the case in a box ; the box in a bureau ; the 
bureau in a closet ; the closet in a room; the room in a house; the house 
in a field. Possession of a jewel, actual possession, may thus belong 
to half-a-dozen different persons at the same time ; and, as to antece^ 
dent possession, the number of possible successive possessors is mani- 
festly beyond all limit."(x) It is in its character of a circumstance^ 
joined with others of a criminative nature, that the fact of possession 
becomes really valuable,(y) and entitled to consideration, whether it 
be ancient or recent, joint or exclusive. But, whatever the nature 

(r) R. ▼. Hewlett, 3 Greave«*« Rom. 738, Salop Spring Assizes, 1843. 

(s) 3 Greaves's Russ. 134. (t) 3 Stark. £▼. 614; Roscoe, Or. Et. 19, Snd ed. 

(II) See the note to R. ▼. Cockio, 3 Lew. C. C. 335. (z) 3 Benth. Jud. Ev. 39, 40. 

(y) ** If the panel is foond in po ssess ion reeentlv after the thing has been stolen, in which 
case it is nnlilcely that he should have |^t it otherwise than by stealingf, this is always a 
•trong ingredient of evidence, and such as, with the aid of any other material circumstances, 
will and ought to be held a relevant ground of conviction.** (Home*s Comment on the 
Criminal Law of Scotland, voL 1, p. 111.) 
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r *309 1 ^^ ^'^^ evidence, the jury •must be morally convinced of the 
^ -I guilt of the accused, who as we have frequently had occa« 

sion to remark, is not to be condemned on any artificial presuroptioa 
or technical reasoning, however true and just in the abstract.(z) 

§ 231. II. Motives, Means, and Oppobtvnitibs to oohxit tkb 
Ofvencb. — The law of England, as has been shewn in the second part 
of this work, does not allow general character to be adduced, in the 
first instance,(a) in evidence as a criminative circumstance. It 
requires facts of a more proximate nature ; among the foremost of 
which are motives, means, and opportunities, on the part of the accused* 
to commit the offence charged. 

§ 232. ''A mischievous event," says Mr. Bentham, ^' being sup* 
posed to have been produced, and Titins suspected of having been 
concerned in the production of it, fyhat could have been ki$ motive f 
says a question, the pertinency of which will never be matter of 
dispute."(6) The same author, however judiciously remarks, that 
proof of the existence of a motive is not so properly a criminative 
circumstance, as one removing the improbability of the individual 
having done an act, the eflect of which would be to render him liabks 
to judicial or other punishment.(c) But, considered in itself, the mere 
fact of a party being placed in a situation from whence, abstractedly 
speaking, an advantage would be derived from the crime, amounts 
to nothing, or next to nothing. Almost every child has something to 

r *310 1 ^^" ^^ ^^^ death of his parents ; but, on the death *of a 
*- •> parent, how seldom is parricide even suspected«({i() Still, 

a motive may, under peculiar circumstances, become an exceedingly 
important element in a chain of presumptive proof: as where a person^ 
charged with having set fire to his own house, is shown to have 
insured it to an amount exceeding its value ; where a man accused 
of the murder of his wife, has previously formed an adulterous con- 
nexion with another female, &c.(e) On the other hand, the absence 
of any apparent motive is always a fact in favour of the accused ; 
although the existence of motives, invisible to any but the person 
whose breast is solicited by them, must not be overlooked. The 
observations relative to motives are applicable, also, to means and 
opportunities. (/) 

§ 233. III. Antecedent Preparations and Previous Attempts.-^ 
Under the head of preparations for the commission of an offence, may 
be ranked the purchasing, the collecting, the fashioning instruments 
of mischief; repairinff to the spot destined to be the scene of it ; acts 
done with the view of ^ving birth to productive or facilitating causes, 
for removing obstructions in its execution, for obviating suspicion, 
&c.(^) Besides preparations of this nature, which are immeaiately 
pointed to the accomplishment of the principal design, are others of a 
secondary nature, for preventing discovery or suspicion of the for- 
mer.(A) In addition to these preparations of the second order, may 
be imagined preparations of the third and fourth order, and so on.(t) 

(«r) 3 Greavea^a Ross. 728 ; 3 Stark, E?.-933. (a) Part 11^ chap. 8, ( 151. 

(b) 3 Benlh. Jud. Ev. I83. (e) Id. 188 aod 184. 

(4 3 BenUi. Jud. £▼. 188. (e) lb. (/) Id. 189. 

(f) Id. 63, 64. (A) Id. 64. (<) Id. 65. 
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*§ 234. Of aD species of preparations, those whiph are r ^». | •. 
resorted to for the purpose of averting suspicion require ^ ^ 

the most particular notice. A remarkable instance is presented in the 
case of Richard Patch» who was convicted and executed in 1806, 
for the murder of his patron and friend Isaac Blight. The prisoner 
and deceased lived in tne same house, and the latter was one evening 
shot while sitting in his parlour, by a pistol from an unseen hand. A 
strong and welKconnected chain of circumstantial evidence fixed 
Patch as the murderer, in the course of which it appeared, that, a few 
evenings before that on which the murder was committed, and while 
the deceased was away from home, a loaded gun or pistol had been 
discharged into the same room« This shot the prisoner represented at 
the time as fired at him ; but there were strong grounds for believine 
that it must have been done by himself in order to avert suspicion, and 
induce the deceased and his servants to suppose that assassins were 
prowling about the building.(ft) It has been remarked, that murder- 
ers, especially in the lower walks of life, are frequently ifound busy for 
some time previous to the act, in throwing out dark hints, spreading 
rumours, or uttering prophecies relative to the impending fate of their 
intended victims.(/) As, for instance, a man meditating the murder 
of his wife was beard to say, ** My wife is a queer body ; I should 
not be at all surprised if she were to take herself oflf some fine morn- 
ing." In the case of Susannah Holrovd, who was convicted at the 
Lancaster Assizes of 1816, for the murder of her husband^ r ^^to i 
*her son, and the child of another person ; about a month ^ J 

before committing the crime the prisoner told the mother of the child 
that she had had her fortune read, and that within six weeks three 
funerals would go from her door, namely, that of her husband, her 
son, and of the child of the person whom she was then addres8ing.(m) 
So, where the death of a young man of fortune was resolved on, the 
mind of the neighbourhood was prepared for the event by reports that 
his health was rendered desperate by his own imprudence, which was 
daily accumulating causes iq)on causes to accelerate his end.(n) Mt' 
tempts to commit an offence are closely allied to preparations for it, 
and only differ in being carried one step further, and nearer to the 
criminal act, of which, however, they, like the former, fall short.(o) 

§ 235. The probative force, both of preparations and attempts, 
manifestly rests on the presumption, that an intention to commit thai 
individual offence was formed in the mind of the accused, which per- 
sisted until power and opportunity were found to carry it into execu- 
tion. But, nowever strong this presumption ma^ be when the corpus 
delicti has been proved,it must be taken in connexion with the foUowmg 
infirmative circumstances; — I. The intention of the accused in doing 
the suspicious act is altogether a psychological question, and may be 
mistaken. His intention may either have been innocent altogether, 
or^ if criminal, directed towards a different object.( p) Thus, a per- 
son may be poisoned, and another, altogether innocent of his death, 



{k) Trial of Richard Patch for the murder of Iiaac filiffht, London, 1806. 
(/) 1 SUrk. Ev. 566, 3rd ed. ; Wills, Cr. £▼. 111. 

(m) Wills, Or. Et. U 1, 119. («) 3 Benth. Jad. Ev. 65, 66. 

(«) Id. 69. ip) Id. 72. 
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r ^313 1 ^^^ ^^^^ purehaaed a quaDtity of the 8ame poison a short 
L J time *before, for the purpose of destroying vermin. So, 

predictions of approaching mischief to an individual who is after- 
wards found murdered may frequently be explained, on the ground 
that the accused was really speaking the conviction of his own mind, 
and without any crimmal intention — ^we must not forcel that idle 
prophecies of death are quite as frequently the offspring of superstition 
as of premeditated assassination. As an example of intention crimi- 
nal with a different object ; murder by fire-arms is not uncommon ; 
and a person innocent of the murder might, a short time previous to 
its commission, have purchased a gun for the purpose of poaching, or 
even have stolen one, which is found in his possession. So A. miefat 
purchase a sword or pistol for the purpose of fighting a duel with B., 
but, before the meeting takes place, the weapon might be purloined 
or stolen by C, in order to assassinate D. 

§ 236. 2. But, even where the preparations or attempts have been 
made with the intention of committing the identical offence, two things 
remain to be considered :{q) 1. The intention may have been changed 
or abandoned. Until a deed is done, there is always a locus peniien* 
ti(B; and the possibility of a like criminal design having been har- 
boured and carried into execution by other persons must not be over- 
looked. 2. The rare, though possible case, of the criminal mtention 
persisting, but the criminal act anticipated by others. An instance of 
this has been given in the preceding chapter, in the case of Jonathan 
Bradford.(r) 

r ^014 1 § ^^* I^* DsCLAaATIOXS OF INTENTION AND ThRSATS.— - 

I- '' *Closely allied to preparations and attempts are antece- 

dent declarations of intention and threats to commit the oflbnce which 
is afterwards found perpetrated. Most of the infirmative circumstan- 
ces applicable to the former are incident to those now under considera* 
tion, which, however, have some additional ones pecuHar to themselves. 
1st The words supposed declaratory of criminal intention may have 
been misunderstooa or misremembered. 2ndly. It does not necessarily 
follow, because a man avows an intention, or threatens to commit a 
crime, that such intention really existed in his mind. The words may 
have been uttered through bravado, or with the view of intimidating, 
annoying, extorting money, or other collateral objects. 3rdly. Besides, 
another person, really desirous of committing the offence, may have 
{profited by the occasion of the threat, to avert suspicion from himself. 
A curious instance of this is given in the Causes C^ldbres.(«) A 
woman of extremely bad character and violent temper, one day, in 
the open street, threatened a man, who had done something to dis- 
please her, that she would '* get his hams cut across for him." He 
was found dead a short time afterwards with his hams cut across. 
This was, of course, sufficient to excite suspicion against the female, 
who, according to the practice of continental tribunals, at that time, 
was put to the torture, confessed the crime and was executed. A 
person, was, however, soon after taken into custody for some other 
offence, who confessed that he was the murderer ; tbiat, happening to 
be passing when the threat was uttered, he conceived the idea of 

(q) 3 Benth. Jud. £▼. 74. (r) Supra, $ Sll. 

(t) 5 Gmmm G«Mirai, i37. 
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committinfl: the crime, as he knew the *woma&'ji bad char- r ^n . ^ -. 
acter wouul be sure to tell against her. 4thly. It must ^ ^^o j 
be recollected that the tendency of a threat or declaration of this 
nature is to frustrate its own accomplishment By threatening a man 
you put him on his guard, and force him to have recourse to such 
means of protection as the force of the law, or anv extrajudicial 
powers which he may have at command, may be capable of affording 
to hiro.(0 Still, however, as judiciously oi^rved by Mr. Bentham, 
** by the testimony of experience, criminal threats are but too often, 
sooner or later, realised. To the intention of producing the terror, 
and nothing but the terror, succeeds, under favour of some special 
opportunity, or under the spur of some fresh provocation, the inten* 
tion of producing the miscnief, and (in pursuance of that intention) 
the mischievous acV*{u) 

§ 288. V. Sudden Chahgb of Life oa Circuxstanobs. — Having 
examined the probative force of criminative facts, existing before, 
though perhaps not discovered until after, the perpetration of the 
ofience, we proceed to consider those occurring subseouent to it; 
among which the first that presents itself is a change of life or cir- 
cumstances, not easily explicable, except on the hvpothesis of the pos« 
session of the fruits of crime; as, for instance, wnere, shortly after a 
larceny or robbery, a person, previously poor, is found in the posses- 
sion of considerable wealth and the like.(x) We have already seen, 
that, by the civil law, the suddenly becoming rich was not even primA 
facie evidence of dishonesty against a guardian ;(y) *and p ^^ig n 
it is now perfectly understood in our criminal courts, that ^ J 

it is not, when standing alone, any ground for putting a party on his 
defence — however the principle may occasionally have been violated 
by inferior tribunals.(z) A writer on the law of evidence puts the 
following case ^a) — Suppose A. is robbed at a fair, and that the con- 
tents of his purse were one pennv, two sixpences, three shillings, four 
half-crowns, five crowns, six half-sovereigns, and seven sovereigns, 
and that a person, apprehended in the same fair, were found in the 
possession of the same remarkable combination of coin, and of no 
other, still, if no part of the coin were identified, and there were no 
other evidence against the party apprehended, it would be unsafe to 
convict him. The possession of unidentified coin is, however, a cir- 
cumstance always proper, when joined with others, to be left to a jury. 

§ 239. VI. JPrbsumptions of Guilt derived fiiox Silence under 
Accusation, evasive rbsponsion, oivino false Answers, and suppres- 
sion OR Fabrication of EviDENOE.-*-Silence under accusation, or non- 
responsion on the part of a person charged with crime, is either judi- 
cial or extrajudicial. Judicial non-responsion is where the accused 
observes silence on being interrogated by a judge or person in autho- 
rity : extrajudicial^ when the criminative interrogation or observation 
is made by a private person. 

§ 240, In Continental practice, where a rigid examination of the 

(<) 3 Benth. Jad. £▼. 7& (u) IK 

(x) This may ia some catei be evidence aleo of marder. See Burdook*a cue, Bop^^ 
i 196. (y) Cod. lib. 5, tiU 51, 1. 10 ; Part I. ch. 3, § 33. 

(«) 3 £t. Foth. 345. (a) 1 Stark. £?.569, 3rd ed. 
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accused, with the view of extracting crimiaative evidence against 
r *317 1 ^^ ^^ ^^ ^^^ ^^° mouth, cooatitutes *the chief feature of 
'- -1. roost criminal trials, the sobject of judicial non-responsion 

and false or evasive responsion necessarily constitutes a most impor« 
tant feature in forensic procedure. But in English law the practice 
is quite the reverse. The onlv questions allowed to be put to the 
accused are to desire him to plead guilty or not guilty : and if the 
latter, to call on him for his defence after the evidence for the prose- 
cution is closed. Where he refuses to plead, a plea of not guilty will 
be entered for him ; and the inference of guilt derivable from his re- 
fusing to make any defence in answer to a prima facie case against 
him, or making a false, incomplete, or inconsistent statement, is evi- 
dently liable to most of the infirmative circumstances attendant on 
extrajudicial silence or false or evasive responsion out of court. 

§ S41. We therefore come at once to extrajudicial non-responsion 
"^a subject deserving in every way of attentive consideration. A 
statement is made eitner to a man or within his he^rii^, that he was 
concerned in the commission of a given crime, to which he retuma 
no reply ; the natural inference is, that the imputation is well founded, 
or he would have repelled it — << silence is tantamount to confession." 
But, however, strongly such a circumstance as this may tell against 
prisoners in general, there are several things to be considered before 
we invest it with conclusive force. 1st. It must be remembered that 
the transaction comes to the court and jury through the testimony of 
witnesses, who may either wilfully misreport or have misunderstood 
it. The prisoner, owing to deafness, or any other cause, may not 
have heard the question or observation or may not have understood 
r *S18 1 ^^ ^^ conveying an imputation *^against himself. 2ndly« 
'- •' Assuming the words correctly reported, the following ob- 

servations of Mr. Bentham are very pertinent and forcible : — ** The 
strength of the inference (viz. of guilt under such circumstances) 
depends principally on two circumstances, the strength the appear- 
ances may naturally be supposed to possess in the point of view in 
which they present themselves to the party interrogated, (or suspected) 
and the quality of the interrogator. Suppose him a person of ripe 
years, armed by the law with the authority of justice, authorised (as 
in offences of a certain magnitude persons in general commonly are 
under every system of law) to take immediate measures for rendering 
the supposed delinquent forthcoming for the purposes of justice, as by 
conducting him before or giving inibrmation to a magistrate, — autho- 
rised to take such measures ana, to appearance, having it in contem- 
plation so to do ; in such case, silence, instead of answer to a ques- 
tion put to the party by such a person, may afford an inference, little, 
if at all« weaker than that which would be afforded by the like deport- 
ment in case of judicial interrogation before a magistrate. Suppose, 
on the other hand, a question put in relation to the subject, at a time 
distant from that in which the cause of suspicion has first manifested 
itself — ^put at a time when no fresh incident leads to it, — put therefore, 
without reflection, or in sporU — by a child, from whom no such inter- 
position can be apprehended, and to whose opinion no attention can 
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be looked upon as due x in a case lik^ tbia, the strength of the infer- 
may vanish altogether/'(&) 

§ 242* Connected with the subject of non-responsion, *is r ^^.p •■ 
that of incomplete or evasive responsion ; e. g. a roan '- ^ 

accused of crime either evades the question, or, while denying his 
guih, refuses to evidence his innocence, or answer or explain any 
circumstances which are brought forward in his presence as suspi- 
cious or criminative against him. The inference of guilt derivable 
from conduct of this nature is weakened by the following additional 
considerations: — 1. A perfectly innocent man canppt in all cases 
explain all the circumstances which press against him. 2* In many 
cases an innocent man can only explain particular circumstances by 
criminating other individuals, whom he is unwilling to expose, or dis- 
closing facts which he is anxious, if possible, to conceal. And in 
some cases the accused, blameless in the actual instance, could only 
prove himself so by showing his guilt of some other offence. 8» 
Where a prosecution is altogether groundless, the result of conspiracy, 
or likely to be supported by perjured testimony, it is often ffood policy 
on the part of the accused not to disclose his defence until judicially 
demanded of him on his trial It has accordinffly been held that no 
presumption of guilt arises from the silence of a prisoner before a 
magistrate, when he is charged even by another prisoner with having 
been joined with him in the commission of an offence.(c) 

§ 243. We next come to the subject of false responsion, a crimina- 
tive fact infinitely stronger than either of. the former. '*In justifica- 
tion of simple silence," observes Mr. Bentham, ** the defence founded 
on incompetency on the part of the interrogator might be pertinent, 
and even convincing : to false responsion, *the application r ^oqa i 
of it could scarce extend. Of the claim the question had ^ J 

to notice, you (i. e. the accused) yourself have borne sufficient testi- 
mony: so far from grudging the trouble of a true answer, you 
bestowed upon it the greater trouble of a lie "(d) The infirmalive 
circumstances here seem to be: ist. The possibility of the conversa- 
tion having been misunderstood, or misreported ; 2ndly. That, as 
innocent persons have frequently been found, under the influence oif 
fear, &c., to resort to false evidence in their defence, it is not impos*' 
sible that false statemenU may have arisen from the same causes, 
drdly. The presumption of guilt derivable from the suppression, 
eloignment, destruction, or fabrication of evidence has been already 
considered in a former part of this work, when treating of presump- 
tions made in disfavour of the spoliator.(e) 

§ 244. Vll. Evasion of Justice. — By evasion of justice is meant 
the doing some act indicative of a wish to avoid judicial inquiry into 
the crime of which the party doinff the act is suspected ; and is evi- 
denced either by his flying from tne countrv, removing himself, his 
family, or his goods, to another place, or keeping concealed. To 
these may also be added, the kindred act of bribing or tampering with 
ofiicers of justice ; all of which afibrd a presumption of guilt more or 
less strong, according to circumstances. 

(5) 3 Benth. Jud. E?. 9:^ 93. (e) R. ▼. Appleby, 3 Stark. 33. 

(d) 3 Benth. Jod. Et. 94. (<) Part II., eh. 7. 
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§ 245. The feet, that, about the time of the commission of an 
olBTence, the suspected person left his home, is only presumptive evi- 
dence of an intention to escape being rendered amenable to justice. A 
r «321 1 ^^^ ^^y change *his abode for health, business or plea- 
L J sure(g') without having so much as heard of the commis- 

sion of the crime ; and the probability of his having done so depends 
on the notoriety of the event, his being able to read, &c. Besides, in 
estimating the weight due to the presumption, it is most important to 
take into consideration, the party's general mode of life. In the case 
of a mariner, carrier, itinerant vendor, or itinerant handicraft, the 
inference of guilt from change of place might amount to little or 
nothing.(A) §o, the object in absconding might be to avoid civil pro- 
cess, or inquiry into some other of{ence.(t) 

§ 246. But even the clearest proof that the accused has absented 
himself to avoid the actual charge against him, although a strong cir- 
cumstance, is by no means conclusive evidence of guilt.(^) The nerves 
of all men are not equally strong ; and, under certain circumstan- 
ces, the most innocent person miffht deem a trial too great a risk 
to encounter. He may be aware that a number of suspicious, though 
inconclusive facts will be adduced in evidence against him ; be may 
feel his incompetency to procure legal advice in his defence; he may 
be fully assured that powerful or wealthy individuals have resolved on 
his ruin,*or that witnesses have been bribed to l)ear false testimony 
against him. Besides, even under the best-regulated judicial system, 
more or less vexation must necessarily be experienced by all persons 
who are made the objects of criminal charges, which vexation it may 
have been the object of the accused to avoid by concealment, with the 
intention of surrendering himself into the hands of justice when the 
r ^322 1 ^^^^^ '^^ ^'''^' approached.(/) Considerations likethe above 
I- -I are entitled to weight at all times, and in all places ; but, 

in dealing with the general question, the nature and character of the 
tribunal before whom, and of the administration of justice in the country 
where the trial is to take place, must never be lost sight of. In the case, 
for instance, of some of the old'^Continental tribunals, which acted on 
this maxim, '' In atrocissimis leviores conjecture tufficiunt^ et licet judici 
jura transgredi ;*^ or of others, which, on slight evidence, would, in 
order to extract a confession, order the accused to be put to the torture, 
80 as, perhaps, to maim him for life; or of others, acting on the enlight- 
ened principle laid down by Dr. Paley, that it is justifiable to deliver 
up to capital punishment persons whose guilt is not indisputably proved, 
on the ground that those who fall by a mistaken sentence may be con- 
sidered as falling for their countr^(m) — is it to be wondered at, that 
innocent persons should fly to avoid the impending danger 1 or would 

(g) 3 BooUi. Jod. 17S. (A) Id. 176. (i) Id. 180. 

(*) Mattb. de Prols o. 3, n. 69 ; Voet. ad Pand., lib. 23, tit 3 n. 5. 

il) For the porpoM of oompatiiig the average dnratbn of a penal icdt, the 33 volumes, in 
cloeely-piinted ISina, of the Canses C^Idbree were examined. It was not in every instance 
tibat the dnration of the eait ooold be aeoertained ; but, in thoee In wbieh it could, the average 
duration turned oat to be ttx jeara. (3 Benth. Jod. £v. 174). And even in this country, 
when there is no winter assize and where the Central Criminal Court has not jurisdiction, a 
party, committed tot a capital felony in the month of September, cannot be tried until tlM 
fbUowinc Mardk im) Vide Bupr4 § 815. 
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it not be more surprising to find any waiting to meet the course of 
justice f{n) 

§ 247. We must not» however, dismiss this subject without observing 
that cases sometimes occur where an ofienee has oeen committed under 
the prospect of impunity ^offered by a change of place re- r ^^23 1 
solved on from other motives. '- *' 

^ 248. Few things distinguish an enlightened system of judicature 
from a rude and barbarous one more than the way in which they deal 
with evidence. The former weighs testimony, while the latter, con- 
scious, perhaps, of its inability to do so, or careless of the consequen- 
ces of error, at times rejects whole portions en masses and at others 
converts pieces of evidence into rules of law, by investing with con- 
clusive enect some whose probative force has been found to be in 
general considerable. If any proof of this were wanting, it would be 
amply supplied by the history of our law with reference to the species 
of evidence under consideration. Our ancestors, observing that guilty 
persons usually fled from justice, adopted the hasty conclusion that it 
was only the guilty who did so, according to the maxim, ^ Fatetur 
facinus qui fugit judicium.''(^) ^ ^hat, under the old law, a man who 
fkd to avoid teing tried for felony forfeited all his eoods even thoiigh 
he were ajcquitted ;(p) and the jury were always charged to inquire, 
not only whether the prisoner were guilty of the offence, but also 
whether he fled for it, and, if so, what goods and chattels he had. This 
practice was not formally abolished until the stat 7 & 8 Geo. 4, c. 28, 
8. 5. In modern times more correct views have prevailed, and the 
evasion of, or flight from justice, seems now nearly reduced to its true 
place in the administration of the criminal law, namely, that of a dr* 
cumstance — a fact which it is always of importance *to r ^^^4 1 
take into consideration, and combined with others may ■- •' 

aflfbrd strong evidence of guilt, but which, like any other piece of pre- 
sumptive evidence, it is equally absurd and dangerous to invest with 
infallibility. 

§ 249. VlII. FsAjL iMDicATBD BY PASSIVE Deportmbnt. — The emotion 
of fear indicated by passive deportment, when a party is either ac- 
cused, or perceives that he is suspected of an offence, is frequently 
relied on as a criminative circumstance. The physical symptoms 
which may be indicative of fear are thus enumerated by Mr. Ben- 
tham : — *' Blushing, paleness, trembling, fainting, sweating, involuntary- 
evacuations, weeping, sighing, distortions of the countenance, sobbing, 
starting, pacing, exclamation, hesitation, stammering, faultering of the 
voice,' &C. :{q) and, as the probative force of each depends on the 
correctness of the inference, that the symptom has been caiased by the 
feeling of fear of detection or punishment for the ofienee imputed, two 
classes of infirmative circumstances naturally present themselves. 

^ 250. Ist. The emotion of fear may not be present at all in the mind 

(n) What a picture of the state of criminal procedare in the coantry where he lived ii 
presented by the declaration of tho French advocate, ^ Je fuirais, si Ton m^accusait d*avoir 
vuM Ics clochere de Notre Dame.** 3 Benth. Jod. £v. 175. 

(0) 5 Co. 109 b ; 11 Co. 60 b. A similar notion seems lo have prevailed among the earlier 
ctvilanr, who laid down the maxim, ** Reus per fugam sui pene aocusator existit*' See Voet 
ed Pand., lib. 9d, Ut.3, n. 5. (p) Co. LitL 373. a. uid b. 

{q/ 3 fieath. Jod. Ev. 153. 
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of the individual. Several of the above symptoms are indicative of dis- 
ease, and characteristic of other emotions, such as surprise, grief, 
anger, &c. With respect to the first of them, for instance, •* blush- 
ing," the flush of fever and the glow of insulted innocence are quite as 
common as the crimson of guilt 

Think yon that red spot, 
That blows upon hia cheek, was planted there 
By guilt or ahame 7 No, he hath always been 
So nnacqaainted with all arts of ain, 
Tliat but to be 8u»pected atrikea him daoib 
Whb wonder and araaiement ! 

r «S2S 1 *® "* secondly, the emotion of fear, even if actnally present 
l J although presumptive,>is by no means conclusive evidence 

of guilt of the offence charged. The alarm may be occasioned by 
consciousness of some other crime committed either by himself, or 
some other individual connected with him by some tie of sympathy, 
and on whom the inquiry may bring down suspicion or punishment ;(r) 
or even by the recollection of a fact, through which, without any de- 
linquency at all, vexation has been, or is likely to be, produced to him- 
selt or others.(r) To these may be added the apprehension of con- 
demnation and punishment, (though innocent), or of vexation and an- 
noyance from prosecution, — a circumstance, the weight of which, like 
that of the evasion of justice, depends very considerably on the cha- 
racter of the tribunal before whom the trial is to take place, and the 
mode of criminal procedilre in the country ;(r) and, lastly, the rare, 
although no doubt possible, case of the falsity of the supposed self-cri- 
tninative recollection. This may arise either from mental derange- 
ment, or habitual delinquency; e. s. an habitual professed thief is taken 
into custody for a theft with which he had nothing whatever to do- 
that he should show symptoms of fear is natural enough, and confound- 
ing one of his exploits with another, may (especially if the time of the 
supposed ofience be very remote) suppose himself to recollect a theft 
in which, in truth, he bore no part.(s) 

§251. Closely allied to this subject is the inference of the existence 
of alarm, and through it of delinquency, derived from confusion of 
r •32fi 1 "^^"^» ^^ betrayed by countenance, *discourse, or conduct, 
L J or by all three.(/) This, however, like the former, is sub- 

ject to the infirmative circumstances — 1st. That the alarm may be 
<iaused by the apprehension of some crime or circumstance coming 
to light, other than that with which the party is charged,(u) or of which 
he stands suspected ; and, 2nd, The consciousness tnat, although inno- 
cent, appearances are against him. 

§ 262. IX. Feab. indicated by a Desibe fob Secbecy. — The other 
mode by which the presence of fear may be evidepced is by acts shew- 
ing a desire for secrecy ; such as doing in the dark what would other- 

(r) 3 Benth. Jad. Et. 157. (•) Id. 167, 15a 

(t) 3 BenUi. Jnd. Ev. 149. 

(ii) The following excellent inatanoe of thia w given in the note to 3 Benth. Jnd. Ev. 151 ; 
^ BoUngbroke beine anapected of harbouring a person accused of a state crime, his hovise, 
and even his bed chamber, as he was Ijing in his bed, were searehed by the ministers of 
Justice. Traitorous bedfellow with him he had none : a bedfeDow, however, he had, — a 
female whose reputation would have been ruined by the disclosure ; and oonfusion, more or 
less, he must have betrayed. His presence of mind saved himself and her, by nacovering 
•Dough of her person to indicate the sex, without betraying the individual** 
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wise have been done in the day ; choosing a retired spot ; disguising 
the person ; taking measures to remove witnesses from the scene ot 
actioni &cc.{x) Acts of the above nature are frequently capable of 
explanation. Ist. It is perfectly possible that the design of the person 
seeking secrecy may be altogetner innocent.(y) The lovers of ser- 
vants, for instance, are sometimes taken for thieves, and vice vers&. 
2ndly. The design, even if criminal, may be with a diflferent object, and 
of a degree infinitely less culpable than that attributed; as, for instance, 
where a man, with ♦a view of making soort by alarming r ^g^T 1 
his neighbours, dresses himself up to pass for a ghost, &;c.(z). ^ ^ 

§ 259. X. CoifFBssoRiAL EviDENC£. — The evidence of guilt, derived 
from criminative statements, may be either of a direct or presumptive 
nature.(a) Where guilt is avowed in language which, if believed, 
]eaves no room for doubt or inference, the statement is substantiallv 
the deposition of a witness to the physical facts which form the basis 
of the charge, accompanied by an avowal of the psychological part by 
the person who of all others has the strongest interest to conceal it 
Confessions of this kind are said to be full, direct, or plenary.(&) But 
where there the words used do not necessarily import guilt, the crimi- 
native inference from them is of the nature of presumptive evidence. 
Thus, where a man says, •' I murdered A.," or "stole the goods of B.,'* 
the statement is, if believed, proof positive of delinquency. But where 
A. has been found murdered, or the goods of B. proved to have been 
stolen, and the accused or suspected person says, *• I am very sorry 
that I ever had anything to do with A.," or " that I ever meddled with 
the goods of B.,'' theexpressions are obvionsly ambiguous ; for, al* 
though consistent with an .intention to avow guilt, they are equally so 
with an expression of regret that circumstances should have occurred 
to induce unjust suspicion on the speaker. 

§ 254. Confessions or statements by accused or suspected persons 
are said to be "judicial," when they are made in the course ot a judi- 
cial proceeding ; as, for instance, in the presence of a judce or magis- 
trate ; and •" extrajudicial," when made in writing out of r ^oog i 
court, or to, or in the hearing of, a private individual.(c) ^ ^ 

** Judical confessions of guilt," says Professor Greenleaf, ** are suffi- 
cient to found a conviction, even if to be followed by a sentence of death, 
they being deliberately made under the deepest solemnities, with the 
advice of counsel, and the protecting caution and oversight of the judge. 
Such was theruleof the Roman law, ' Confessos injure, projudicatis ha* 
heri placet;* and it may be deemed a rule of universal jurisprudence."((f) 
Still, if the confession appear incredible, especially if there are no traces 
to be found of a corpus delicti, or it is manifest that the prisoner has 
some collateral object in view, to induce him to make a false one,(e) 

« 

ix) 3 BenUi. Jad. £▼. 160, 161. (y) Id. 163. 

(«) 3 Benth. Jud. Ev. 163. (a) Id. 103. (6) Id. 107. 

ic) Gt«en]. L. £. art 216, p. 350 ; Benth. Jud. Ev. 109, 133 ; Poth. Ohhg. arta. 797, 801. 
** WhatoTor a priaoner haa been overheard to aay to another peraon, or even to himaelf^ is 
receivable aa evidence against him ;*' (Per Alderion, B., in R* v. Simona, 6 C. & P. MO, 
(35 Eng. Com. Law Rep«.) Witti respect to what a person haa been heard to aay when 
talking in hia sleep, see R. f . Eliz. SippeCa, Kent Sommer Asa^, 3 Vict., and 6th Monthly 
Law Mag. 154. 

{d) GreenL L. E. 350, art. 216 ; Phill. Ev. 419, 8th ed.; Dig. lib. 43, tit 3.; Cud. lib. 7, 
lit 59, De confeaaia ; Poth. ObL art 798 ; 11 Co. 30. a.; R.T.Fiaher, I Leach, 387; R. ?. 
Wariekahall, Id. 323. (a) See infriu 
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*tbe judge ought not to receive it So, if it appear to be made in con* 
sequence of a promise of leniency, or threat ot punishment, &c. 

§255. But tne subject of f:c^rq;Wicui/ confessions will require more 
attention; and here it will be necessary to consider, 1st, their admia- 
sibility in evidence ; and 2ndly, their force and effect when received. 
§ 256. First, of their admissibility. It is an established principle of 
English law, that every confession or criminative statement of any kind, 
r *S29 1 ^Uch has either 'been extracted by any species of physi* 
^ -' cal torture, coercion, or duress of imprisonment,(^) or been 

made in consequence of inducements held out to the accused by any 
person in whose custody he is or who has any lawful authority, judi- 
cial or otherwise, over his person, or the charge against him, ought to 
be rejected. ^ The presumption of the truth of a statement," sav the 
books, *' is supposed to cease, when there is ground to apprehend that 
it may have been wrung from a timid and apprehensive mind, deluded 
by promises of safety, or subdued by threats of violence or punish- 
ment."(A) But, in order to have this efiect, the inducement to confess 
must be held out by some person in authority, and be of a nature calcu- 
lated to convey to the mind of the party that his condition relative to 
the charge against him will be rendered better or worse by his con- 
senting or refusing to confess. If it only refer to other collateral 
advantages, such as a mere promise of indulgence,(i) or to spiritual 
advantages, as in the case of exhortations by a clergyman,(ft) or be 
held out by a person whose interference is altogether officious, the con- 
fession or statement will be receivable,(/) as it also will, when the sup- 
posed influence of the illegal inducement to confess may fairly be pre- 
sumed to have been previously dissipated by a warning from a person 
in authority not to pay any attention to what wassaid.(m) The cases 
on the subject of wnat shall be deemed an illegal inducement to confess 
r «ooA 1 &r6 very ^numerous, and not altoirether consistent with 
[ *^ ] each ot6er.(n) '^ 

h 257. We next come to consider the force and effect of extrajudi- 
cial confessions when received — a subject on which different opinions 
seem to have prevailed. In one case,(o) Heath, J., at the Old nailey, 

. is reported to have laid it down as ** an established rule of law that 
the mere confession of a' crime, without any one single circums tance 
to corroborate it, is not sufficient to convict a prisoner, unless he 
should again confess the fact by pleading guilty to the indictment ;** 
and the prisoner seems to have been acquitted in that case, although 
there was clear proof of a corpus delicti independent of the confes- 
sion. It is, however, utterly impossible to support this ruling, for it 
is now completely settled, that, at least where there is proof aliundd 
of a corpus delicti, a full and free confession of the accused is suffi- 

(g) Phill. Ev. 437, dth ed. 

(A) Id. 433 ; R.T. WarrickshaU, 1 Leach, 333; Roeooe's Cr. E?.37, 3Dd. ed. 

(t) R. V. Liojd, 6C. & P. 393, (35 Eof^. Com. Law Repa.) ; R. v. Green, Id. 656. (Id.) 

ik) R. y. Gilham, 1 Mo.C. C. 166, (3 Br. C. C.) ; R. t. Wild, Id. 453. 

(/) So finally aetUod by the judgea in R. ▼. Tavlor, 8 C. <& P. 733, (34 Eng. Com. Law 
Repa.) (m^ PhilL £v. 431, 8th. ed. 

(n) See the caaea eotleoted, PbilL £▼. 433, et see., 6th ed. ; Rosooo^a Cr. £▼. 37, 3nd 
ed. ; Archboid'a Cr. Plead. 1 16, 9th ed. (o) R. v. Fiaher, 1 Le«cb, C. L. 386. 
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eieot, without any confirmation whatever, to w&rrant a conviction.(p) 
And where the proof of the corpus delicti is imperfect, the statement 
of the accused may be taken to complete it« Thus, in R. v. £1- 
dridge,(9) which was an indictment for stealing a mare, the only evi- 
dence, in addition to a full confession made by the prisoner before a 
magistrate, was, that, on the 9th October, 1820, a servant of the pro- 
secutor had been seen taking the mare towards one of the prosecu- 
tor's fields, that it was not found in the prosecutor's possession on the 
morning of the 11th, and, on the Idth, the prisoner was found 
*dealinff with the mare as his own, and offering her for ^ ^««. ^ 
sale. The prisoner having been convicted before Bur- ^ ^ 

rouj[h, J., the judges, on a case reserved, held the conviction ri^ht 
So» m R. V. White and Langdon,(r) which was an indictment against 
the prisoners for stealing four bushels of oats, it appeared, at the trial 
before Burrough, J., that the prosecutor, who was a stable-keeper, 
had in his granary a quantity (sometimes more, sometimes less) of 
black Irish kiln-dried oats. On the 24th December, the granary door 
was found unhinged and drawn back, but the prosecutor could not 
swear that he had lost any oats. It appeared by the evidence of 
another witness, that, at the hour of half-past two on that morning, 
two persons, not identified, were seen coming from the prosecutor's 
yard, each with a sack on his shoulders ; and another witness proved 
that the prisoner White had been seen on the same day dealing with 
four busnels of oats similar to that in the granary of the prosecutor. 
To this evidence was added a full confession made by both prisoners 
when before the magistrate, who were convicted, and the conviction 
was afterwards held right by the judges. In R. v. Tippet,(«) also, 
before the same jud^e, me indictment was for stealing two bushels of 
oats, the property of the same prosecutor; and the proof of the loss of the 
oats was the same as in the former case, theother evidence being that the 

Erisoner was an under-ostler in the stables of the prosecutor, and that he 
ad, when before the magistrate, made a full confession of his guilt. The 
prisoner was convicted,ancl,on a case reserved, seven judges, who were 
all that met on the occasion, were of opinion that the conviction was 
right, *as there was not only the confession, but the evi- p ^^^ ^ 
dence of the prosecutor, which made it probable that the ^ -I 

oats had been stolen, as it showed that the door of the granary had 
been broken open. ^* And most of the learned judges," continues the 
report, '* thought that, without the owner's evidence, the prisoner's 
confession was evidence on which the jury might have convicted." 
This latter view is strongly supported by the case of R. v. Faulkner 
and Bond.(<) That was an indictment for robbery, in which the only 
evidence was a full confession by the prisoners to a constable and 
before the magistrate, and that one of them had been desirous of 
sending a message to the prosecutor to keep him from appearing, and 
who, in point ot fact, did not appear when called on hi& recognis- 
ances. On this evidence, the counsel for the prosecution expressed 
a doubt, whether the confession of a prisoner alone, without proof 

ip) R. ▼. Lambe, 2 Leach, 553 ; R. v. Warickahall, 1 Leaob, S33 ; R. ▼. Wheliag, 1 
Leach, C. C.2S7, n. ; R. t. Read, Id. {q) R. 6l R. C. C. 440, (1 Br. C. C.) 

(r) R. & R. C. C. 508, (1 Br. C. C.) (•) Id. 509. 

(0 R. & R. C. C. 481, (1 Br. C. C.) 

FBBavART, 1845.~18 
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alitindd that the prosecutbr had been robbed by somebody, was suffi* 
cient for a convietion ; and as R. v. Eldridge did not quite come up 
to this case. Bay ley, J., thought it ririit to reserve the point for the 
consideration of the judges, who hela the conviction ri^ht. These 
two authorities seem to go the full length of establishing that the 
unsupported confession of an accused person is sufficient proof, both 
of the corpus delicti, and of his own criminal agency.(tt) In strict* 
ness, this may be so ; but such a principle should be acted on with 
r ^oQQ 1 great caution, for when we ^remember the numerous cases 
^ J in which persons tired of life, or from other motives, have 

falsely accused themselves of crimes,(x) we should be very careful 
of inflicting punishment for an offence the only proof of the existence 
of which rests on the statement of a supposed criminal, especially 
when other proof of its existence might have been procured. In cap- 
ital cases, and charges of murder especially, a double degree of cau- 
tion is requisite, — the truth of the confession should be carefully sifted, 
and everv effort made to obtain evidence confirmatory of, or disaf- 
firming the corpus delicti.(y) All these observations, of course, apply 
with increased force where the confession is not plenary or perfect ; 
and it is a fixed rule that a person on his trial is not estopped or con- 
cluded by any confession or statement, however complete. It is 
always competent to him to falsify it, if he can; and even if be make 
no attempt to do so, the credit due to it is to be weighed bv the jury ; 
for confessions or statements have no technical or artificial effect, and 
condemnation should flow entirely from an actual belief in the guilt of 
the accused. 

§ 258. We now proceed to consider the infirmative circumstances 
applicable to confessorial evidence in general — a subject deserving 
the deepest and most anxious attention. The professors of the civil 
law, on the first revival of its study in Europe, seem to have attributed 
r *334 1 * P^^^'*®r virtue to confessions made by ^suspected crim- 
^ J inals. It was pronounced to be a species of proof of the 

most clear, convincing, and transcendent nature,-^-one which could 
not be overcome by any kind of contrary testimony.(2:) But, how- 
ever satisfactory confessorial evidence mav be in general, the fallacy 
of attributing to it a conclusive effect in all cases was detected by the 
intelligence of later times, and has been abundantly confirmed by 
expenence.((7) Why is a confession of guilt taken to be true? 

(tt) In R. V. Whelinjr, alio, (1 Leach, C. C. 887, n.), Lord Kenyon and SaDer, J^ aro 
reported to bave said, that thejr bad not the amaUest doobt bat that a priaoner woold be 
coiiTicted on hie own coofeaaion ; and the Chief Juatice of Cheater is aaid to have oipreaied 
a aimilar opinion in R. ▼. Read, Id. It does not, however, distinctly appear, fh>m the report 
of theae caaea, whether there was proof alhindd of a oorpna delicti. (x) See infrlu 

(y) See the proof of the corpus delicti, in caaea of murder, aupr^ § 801, et aeq. In the 
United Statea of America, the priaooer'a eoufeeskm, when the oorpos delieti ia not otherwiao 
proved, ia deemed ioeofficient for conviction. Greenl. L. Ev.§ 217, p. 252. 

(jc) Multom h doctoribus rei confeasio. Probatio dicitnr liqoiditeima — prtncipaliaaima— 
flmatriasima— adeo at non admittat probationem in oontrarium. (Matth«aa de Prob., c 1, 
N. 1. See, alaok Maaoard. de Prob., qovst. 7). It would, however, be moat oDJuat to chaifo 
thb abaurdity on the Roman law itself, which in ezpreaa terms laya down, ** Si quia trbro 




.1],48; and lib. 42, Ut 3.) 
(«) «*CgnfcMiO|'»iaya Blatthsns, in a ptaaage which, oonaideriiis ths agt ia which it wis 



Becaosei it is *ni<l, that not ody bat the acciUfed no object in making 
a false one, but the effect of the confession will be, t>y subjecting hirfi 
to disgrace and punishment* to interfere with his interest and advan- 
tase. Men study their own interests ; and the . first law of natnre, 
seff-preservation, might, it is argued, bo trusted as a sufficient guaran- 
tie for the truth of any confessoriai statement. This reasoning looks 
plausible, but it will be easy to shew its inconclusiveness* Conceding 
the principle, that a man will act in the manner he deems best for his 
interest, he may not only be most completely mistaken r ^005 n 
*as to what constitutes his true interest, nut it is an obvi- ^ ^ 

ou8 corollary from the proposition itself, that, when the human mind 
is solicited by conflicting interests, the weaker will give place to the 
stronger; and, consequently, that, whenever there is created a motive 
to false confession sufficient in the judgment of the accused to out- 
weigh the inconvenience. and loss likely to result from that false con- 
fession, the probability is that one will be made. NpWj just let it be 
remembered, that, while the punishment denounced by law against 
offences is open and visible, tke motives by which a party may be 
induced to avow or deny delinauency are confined to his own mind, 
•and invisible to the person to wnom the statement is made, who most 
usually knows little or nothing of the life and prospects of the par^ 
confessingf (h* of the innumerable links by which he may be bound to 
individoaTs who do not appear at all on the judicial sttfge. Such is 
the general view of this subject, but the force of these consideratioon 
will be better appreciated by examining separately some of the prin- 
cipal motives which have led to false confessions. 

§ 359. 1. A false confession of an olience may be made with the 
view of stifling inquiry into some more serious one, of which the con* 
fessionalist is as yet unsuspected.(6) 

§ 260. 2. The accused, although perfectly innocent, may deem him- 
-aeif exposed to annoyance at the hands of the prosecutor or some 
other person to whom his suffering as for the crime imputed would 
be acceptable. (6) To this class belong those cases where p ^qoq -i 
the ^evidence necessary to establish the innocence of the I- ^ 

accused would bring before the world, in the character of a criminal, 
Motae eminent individual, whose rewards for a false acknowledgment 
of guilt woukl be. great, and whose vengeance for exposure might 
be terrible ; or would be the means of disclosing transactions which 
it is the interest of many to conceal. Under circumstances like these, 
the accused is induced by threats or bribes to suppress the defence, 
and own himself the author of the crime imputed to him. 

§ 261. 3. False confessions of guilt are sometimes made in order 
to benefit others ; as, for instance, to save the life or reputation of 
parties whose interests are dearer to the accused than his own.(c) 

penned, doee him the highest credit, *' non pneitat argumhUum ntee$$arium^ nee in eauel 
civili, nee in causi criminalL Qu» enim ha90 ooneemientia 7 Confeasos est ee oocidiBse, 
ergo venun est se oecidis9e,et ergo reus et homicidiL Qotm multi aut metu, aat vitie tedio, 
nut impatienti^ aut qui aliU de cansA, rem ^sissimam confitentar. (Matt de Prob., c. 1, 
N.4, 6). (6) 3 Benth. Jud. £v. 134. 

(c) A sinffolar instance of this is said to have taken pUoe at Nuremberg, in 1787, where 
two women m great distress, in order to obtain for die children of one of them the provisioii 
secured to all orphans by the law of that counlrj, falselj charged themselves with a capi- 
Ul crime, and were ezecoted. (Case of Maria Schoning and AnnA Harlin, Causes 0616* 
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§ 202. 4. <<In the relation between the sexes,'' says 'Mr. Bentham, 
<* the source of so many other eccentric flights, may be found ope of 
the most natural exemplifications of the causes of mendacious self-iiH 
culpation ; e. g. the woman unmarried — ^punishment as for seduction 
hazarded — the imputation invited and submitted tp, for the purpose of 
keeping off rivals, and reconciling parents to the alliance. Or, the 
r *337 1 ^^^^'^ married — ^the *imputation of adultery, even though 
I- -■ unmerited, invited with a view to marriage through £• 

vorce."(rf) 

§ 203. 5. ** Vanity/' continues the same author, ** without the aid 
of any other motive, has been known (the force of the moral sanc- 
tion of truth being in such cases divided against itself) to effect an 
interest sufficiently strong to engage a man to sink himself in the 
ffood opinion of one portion of mankind* under a notion of raising 
himself in that of another :(e) e. g. *' I insulted such a man ;'* ** I wrote 
such a pamphlet,^ — regarded as hererodox or libellous by some, but 
by others as a meritorious exertion in the cause of truth. False state- 
ments of this kind are also sometimes produced by a morbid love of 
notoriety at any price. 

§ 264. 6. False confessions of guilt are occasionally the result of 
terror or confusion of mind^ operating on weak or timorous persons, 
who, alarmed at a large body of circumstantial evidence which thej 
see arrayed against them, hope, by a plea of guilty, to obtain leniency 
from their yxdgea.(g) 

§265. 7. False confessions have sometimes been made through 
r *S38 1 ^S^^^^^i^^^ ^^ forensic terms. This occurs *chiefly m 
L -■ cases where the accused, concious of moral, is not aware 

that he has not incurred legal guilt Thus, a man really guilty of 
fraud or larceny, might plead guilty to a charge of robbery through 
ignorance, that, in legal signification, the latter means a taking of 
goods accompanied with violence to the person, although it is popu« 
larly used to designate any act of barefaced dishonesty. This is a 
mistake which formerly might have cost a man his life. So, the dis- 
tinction between larceny and aggravated trespass is sometimes very 
slight, and an ignorant man, conscious that he cannot defend his right 
to property which he has taken, might plead guilty to a charge of 
larceny, in a case where there really was no animus furandi. 



bret Etrangtres, vol 9, p. 200, Paris, 1897 ; abridfed, 8 Monthly Law Mag. 173.) A 
U ab» mentioned of a man drawin^r gospicion of g^t npon himself, and when examined, 
dropping hints amoonting to a constructive confession, in order that his brotiiers, who wera 
the real criminals, might have time to escape; and afterwards, on his trial, (the preYiom 
object having been attained), proved himself innocent by the clearest evidence of an alibi. 
1 Cfaitty, Crim. Law, 85 ; GreenL L. E., p. 348, article 314, n. 1. 

(d) 3Benth.jQd.Ev. 116. 

(e) Id. 117, 118. ** Quam muhi,** says Matthens, ** sunt gloriosi roilitis similes, qui 30 
SardoB, 60 Macedones, 100 Cilices uno die occidisse se gloriantor, atqne etiam elephanlo in 
InditL pugno perfregisse femur; quoe pcnntL potius quam oommiseratione dignos dlxerit 
nemo.** Matt de Crimin. in lib. 48 ; Dig., tit 16, c 1. 

(A) A Btrikinff instance of this is afforded by the case of the two Booms, cited br Pkti- 
fessor Greeoleaf, L. £. § 214, note 1, p. 348, who were suspected of the mnrder of their 
brother, and advised by some misjudging friends, that, as they would certainly be convicted 
on the circumstances proved, their only chance for life, by commutation of punishment, 
depended on their making a penitential confession, in order to obtain a recommendation lor 
mercy. They were convicted, bat the missing man retamed home in time to prevent ths 
ezecutioD. 
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§360. 8. In the history of the human race, persons have been found, 
who reckless of their own fote so as they could work the ruin of oth- 
ers, have made false confessions of crimes, in which they have 
denounced them as participating.(A) We shall not be surprised at 
this, when we recollect that suicide has been committed, in order to 
bring down a suspicion of murder on a particular individual.(t) 

§ 267. 0. False self-accusations are sometimes made with the view 
of obtaining some specific collateral end. Thus, soldiers engaged on 
foreign service have been known to declare themselves guilty of hav- 
ing committed offences at home, in the hopes of being sent back to 
take to their trial, to escape from military duty. (A:) 8o, r ^^^ n 
while transportation was looked upon by many of the ^ J 

lower order as a boon instead of a punishment, numerous ofTences 
were committed in order to provoke it : and it is not improbable that 
false confessions of oflences actually committed by others were made 
with the same view. 

§ 268. 10. False confessions of capital offences have occasionally 
been made by individuals tired of life, and who prefer getting rid of 
it in this way to dying by their own hands. In 1666, a Frenchman 
named Hubert was convicted and executed on a most circumstantial 
confession of his having occasioned the ^reat fire of London, ^ al- 
though,'' adds the historian, " neither the judges nor any one present 
believed him ffuiltv, .but that he was a poor distracted wretch weary 
of life, and wno chose to part with it in that way."(/) 

§269. 11. False confessions may be made through misconception 
of fact As in the case of a man mistaking a corpse which has oeen 
conveved into his chamber for a robber, inflicts blows or wounds upon 
it, and subsequently discovering it tb be lifeless, considers himself^ as 
having committed homicide.(in) 

§ 270. 12. The last cause of false confessions is one which, to the 
honour of England, has ever been unknown to the common Iaw,(n) 
and is now being rapidly ^abandoned in other countries r ^^.^ ■. 
where it formerly prevailed, — namely, the pressure of •• -I 

physical torture. The absurdity, to say nothing of the injustice and 
cruelty of the practice, has been too ably exposed to require any 
notice here. 

{k) One of the moet remarkable caeea in our books, namely, that of Joan Parry and her 
two lODfl, who were executed chiefly on the itrength of a oonfeaeUm made by one of them 
cf the murder of a person of the name of Harrison, who afterwards turned out to be alhre, 
may perhaps be explained on this principle. The whole story is giweaa, at length in 14 Ho. 
8t Tr. 1319. (t) Suprk, § 310 ; and Taylor's Med. Jurisp., toL 1, p. 357. 

{k) False coniessions of deaertion are so well known, that a special clause respecting them 
is mserted in the annual mutiny acts. See the last of these, 6 dt 7 Vict c. 3, s. 23. 

(I) Continuation of Lord Clarendon's lile, written by himself, p. 353. Matthflsus, too, 
relates an instance of a countryman, who was oonvicted, on his own confession, of the mur« 
derof a widow, who two years afterwards returned to her home, and had never received 
any injury whatever. AUtth. de Prob., c. 1, n. 4. See, also, the false confession of a man 
named John Sharpe, ibr the murder of Miss Catherine Elmes, Ann. Reg., 1833, p. 74* 

(si) See the story of the Little Hunchback, in the Arabian Nights* Entertainments. 

(«) The torture was formerly used in England, through a stretch of prerogative, but it 



never recognized as part of the law. Even tlie punishment of the ** peine forte et 
dore,** which seems an exception to the rule, was in its origin nothing more than a com- 
polsory process to compel an accused person to say whether he was guilty or not guilty, in 
order that he might be tried ; (4 Blackst. Com. 327 ; Fleta, lib. 1, o. 34, s. 33 ;) and it has 
been doubted whether it existed at all at the common law, or was introduced in confequenot 
of the Butote West 1, 3 Ed. 1, o. 12. 4 Blackst Com. 327. 
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§ 271. The anomaly of ftilse confession is not confined to cases in 
inrhich there ntight be a corpus delicti somewhere. Instances are to 
be found in the judicial histories of almost every country, of persons 
with the certainty of incurrring capital punishment, avowing them- 
selves guilty of oflehces now recognized as impossible. We allude 
cluefly to the prosecutions for witchcraft and visible communion with 
evil spirits, which, in former ases, and especially in the seventeenth 
century, disgraced the tribunals of these realms. Some of these 
cases present the extraordinary spectacle of persons, not only freely 
(so far as the absence of physical torture constitutes freedom) con* 
fessing themselves guilty of these imaginary ofiences, coupled with 
the minutest details of time and place, but even charging tnemselves 
with having, through the demoniacal aid thus avowed, committed 
repeated acts of murder and other crimes.(o) The cases in Scotland 
r *341 1 ^^^ ®^®^ more ♦numerous than in Endand,(p) but there is 
^ -I strong reason to believe that most ofthem were obtained 

bv torture ;{q) and the following sensible solution of the extraordinary 
phenomenon which they all present is given by an eminent writer on 
the criminal law of the former country : — " All these circumstance* 
duly considered, — the present misery, the long confinement, the small 
hope of acquittal, the risk of a new charge and prosecution,* and the 
certain loss of all comfort and condition in society,-^there is not 
much reason to wonder at the numerous convictions of witchcraR, on 
the confessions of the parties. Add to these motives, though of them* 
selves sufficient, the influence of another as powerful perhaps as any 
of them, the unsound and crazy state of imagination in many of those 
Unhappy victims themselves. In those times when every person, even 
the most intelligent, was thoroughly persuaded of the truth of witch- 
craft, and of the possibility of acquiring supernatural powers, it is 
nowise unlikely that individuals would sometimes be found, who either 
r *S42 1 ^^'^^'^S *^ indulge ^malice, or stimulated by curiositjr and 
I- -I an irregular imagination, did actually court and solicit a 

communication with evil spirits by the means which in those days 
were reputed to be effectual for such a purpose. And it is possible, 
that, among those, there might be some, who, in the course of a long 
and constant employment of such a wild pursuit, came, at last, to be 
far enough disordered to mistake their own dreams and ravings, or 

(0) See the eaee of Mary Smith, 3 Ha St. Tr. 1049 ; the three Devon Witebee, 8 Ha St 
1017 ; the note to the case of the Bnry St. Edinond*i Witches, 6 Ha St Tr. 647 ; and the 
case of the Euex Witches, 4 Ho. St Tr. 817, perbetNi the most remarkable of all The 
OQUftarions of Ann Gate, (p. 856,) of Rebecca West, (p. 840,) Rose Hallybread, (p. 85S,) 
Joyce Boanes, (p. 358,) and Rebeeea Jones (p. 854) are the most cnrioos ; the two former 
^ of which are set out in the Appendix to this work, note (9), as a Air specimen of the wholes 
and of the times io which they were taken. 

( p) See a large nomber of these collected in Aroot*s GoUeotion of Criminal Trials in 
ScoUand, p. 547 et seq^ Edinb., 1785 ; and in Mr. Pitcaim's ▼aloable and interestitiffwork, 
entitled "* Criminal Trials in Scotland, iVom 1488 to 1624,** Edinburgh, Ut 1633, <« Witeb. 
craft,** in the General Index. Out of them, we need only refer ao the case of Isobel EUtot, 
Sept 13, 1678, who with nine otktrt judjmitty cwfeutd to hav€ been bapHxed 6y lAs deml^ 
mnd to Aooe had eomdl copulation with Km. They were all conyicted and bnmt (AniQl« 
860, 361.) A similar confeoaien was made by Issobel Gowdie, 13 April, 1663 ; Pitcaim, 
foL 3, p. 602. See, also, the oase of Bessie Donlop, Id., vol. 1, p. 49. 

(q) For a full description of the ioBtrumenti of torture used m thisporpoee,Bee Pilcaim, 
vol 1, pp. 50. 375,876. 



hysteric afiections, for the actoal interviews and impressions of 

Satan/'C) 
§ 272. The above causes afiect, more or less, every species of coa- 

fessorial evidence. But extrajudicial confessions, especially when 
not plenary, are subject to additional affirmative circumstances, which 
it is to be feared, are too much overlooked in practice. These are, 
] St, Mendacity in the report: the supposed confessorial statement 
may be either wholly, or in part a fabrication of the deposing witness* 
And here it is essential to remember, that of all testimony this is the 
most easily fabricated and the most difficult to disprove ; for, from its 
very nature, it is seldom possible to confront and expose its falsehood 
by positive, or, indeed, even by presumptive evidence.(j) 2ndly, Mis* 
interpretation ; which may arise from various causes : first, the party 
suspected may be entirely blameless, and seeking secrecv from a dif- 
ferent motive : e. g. a paper in his handwriting is found in his posses- 
sion, in which he is treated and spoken of as the author of the ofience 
imputed to him ; this, which is consistent with his ^uilt, is equally so 
with the paper being onlv a copy of the original, and p ^040 1 
*taken by the party with the view of reftiting its allega- ^ ^ 

tions, or keeping it by him until an opportunity presents itself of bring- 
ing the libeller to justice. (0 Secondly. Entirely fallacious suspicions 
sometimes arise from words uttered in jest, or by way of bravado ; 
as where a man wrote to his friend, who was summoned as a juror 
on a political trial, conjuring him to convict the defendant, guilty or 
innocent.(tt) But equally unfounded inferences are sometimes drawn 
where the confessorial words are used with reference to an act which 
is not identical with that which is the subject of accusation ; as where 
a man, who has robbed or beaten another, on hearing that he has since 
died, utters an exclamation of regret at ever having had anything to 
do with him. But of all causes of misinterpretation of statements 
made by suspected |;)ersons, the greatest is to be found in the haste or 
eagerness of witnesses, and that love of the marvellous so incident to 
the human mind, by which they are so frequently prompted to imagine 
or exaggerate facts, or mistake expressions, especially where the 
crime charged against the accused has any thing very peculiar or 
atrocious about it.(x) 

(r) flame's Ooinmontaries od (he Crtminil Law of Soodaiid, vol. 1, p. S9l, 

(•) Faster, C. L. 243] 4 Blaok. C. 357 ; GraenL U E. p. 949, art S14 

(0 3fienth.Jud. Ef. 114. 

(tt) Id. 115. The anfortanate result of the case of Richard Coleman, in 1748, waa partly 
owing to this cause. One Sarah Green had been brutally assaulted by three persons, one 
of whom called another by the name of the prisoner. She afterwards died of the injuries 
she received. Coleman, who was in a poblicp'house rather intoiioated, was nked by a per* 
son there, whether he was not one or (he party concerned in that affair, to which he 
answered, ** If I was, what then ?** He was convicted and executed ; bat the real crimi- 
nals where afterwards dtsoovered. Wills, C E. 94. 

(s) See note to Earle ▼. Picken, 5 C. ^ P. 542, (24 Eng. Com. Law Reps. ;) PhHI. Et. 
459, 8th ed. A remarkable instauoe of this is presented in the case of R. ▼. Simons, 6 C. 
& P. 540, (25 Eng. Com. Law Reps.) The prisoner was indicted for the then capital 
oftbiee of having set fire to a bam ; and a witness was called to prove, that, as the prisoner 
was leaving the committing magistrate, he was overheard to sa? to bis wife, ** Keep your, 
•elf to yourself and don't marry again.'* To confirm this another witness was called, who 
had also overheard the words, and stated them to be, ** Keep yourself to yourself, and keep 
your own coansel ;" on which Alderson, B., remarked, **One of these expressions is widely 
different from the other. It shows hoW little reliance ought to be placed on saoh eridenoe." 
ne prisoner was teqnitted. 
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r *344 1 *^ ^'^^' '^^^ ^^^^^ cause of error in confessions of this 
■- ^ nature is incompleteness, or ^here the confessorial words, 

although not misunderstood as far as tliey go, convey a false impres- 
sion, for want of some explanation which the speaker either neglected 
to give, or has been prevented from giving, through interruption, &c.; 
as where a man says, <' I killed A. B.," but does not add mat it was 
in self-defence ; or, in a case of larceny, says, " I took the soods of 
the prosecutor,'' but omits to add that he did so under the belief that 
be was justified in so doing, &c. 

COMCLVSIOll. 

§ 274. It is proposed to conclude this chapter, and with it the pre- 
sent work, by briefly adverting to what seem to be the chief practioal 
defects in the administration of justice in this country, where the 
evidence against a person charged with an ofience is of a presump- 
tive nature. Some of these defects are to be found in the practice of 
our criminal courts, while others are traceable to extrinsic circum- 
stances. Again, the effect of some is to give undue advantage to the 
prosecution, where others exercise an unfair influence in favour of the 
accused. In the first place, too great weight is generally attributed 
by judges, to a supposed power of explanation by tne accused of facts 
which raise a prim& facie case against him. This is chiefly percep- 
r ^A . - ^ tible in charges of larceny, *where the evidence against 
^ -'the accused consists wholly or principally of the circum- 

stance of the stolen goods having been found in his possession shortly 
after the theft. The legitimate presumption arising from this, toge- 
ther with its infirmative circumstances, have been already consider- 
ed ;(y) and it will be sufficient to add that its weight is considerably 
diminished when the accused has not had the benefit of legal advice 
previous to his trial, or wants the means of paying the expenses of 
witnesses to come from any distance to give evidence in his favour. 
This last observation, of course, applies more or less to any case where 
. guilt is sought to be inferred from the non-ezplanatitm of circum: 
stances^ and the difliculties has been increased by the construction put 
by the judges on the 6 & 7 Will. 4, c. 1 14, commonly called the 
rrisoner's Counsel Act, by which a prisoner, charged with felony, is 
allowed to make his full defence by counsel as he previously might in 
treason and misdemeanor. In the construction of this statute, it has 
been held, that where the prisoner has no counsel, he may state his 
defence to the jury, and, although he call no witnesses to establish 
that defence, it is for them to take its probahilUy into their considera- 
tion; but that counsel, employed by prisoners, are bound by the 
general rule of practice not to open to the jury any fact which they 
are not prepared to substantiate by evidence.(iCj In all cases, there- 
fore, where the prisoner's defence rests on mere explanation of a 
primi facie case, his employing counsel causes his defence to be 

(y) Suprtu 

(«) R. ▼. Beard, 8 C. & P. 14$, (34 Eng. Com. Law Rqia.) ; R. ▼. Batcher, 9 M. ft Rob. 
999 ; R. ▼. Barrowi, Id. 194. See, however, R. ?. Malings, 8 C. & P. 949, (34 Eog. Com. 
Ltw Repa.); aadR.?. Walking, Id. 943. 
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suppressed — a state of ^things hardly coDtempIated by tbe r ^o^^ •> 
fratners of the statute, and certainly at variance with the I- ^ 

principle of natural justice. It is sought to defend this anomalous 
proceeding on the ground that the prisoner's counsel may put his 
client's defence before the jury in a hypothetic form ; but how feebly 
does this tell in comparison with a manly, straightforward explana- 
tion. 

m 

§ 275. Thus far the practice of our criminal courts seems hostile 
to the interests of the accused. But there are errors of an opposite 
kind. Thus, a tendency has sometimes exhibited itself to reject articles 
of presumptive evidence, on the around of their being weak, or even 
inconclusive — not remembering that it is the very nature of presump- 
tive proof to be made up of a number of detached circumstances, most, 
if not all, of which, wnen taken singly, weigh little or nothing, but 
which, when joined together, are often, as Mr. Bentham remarks, 
found to press on the delinquent with the weight of a miIlstone.(a) 
Again, there is far too ereat a desire evinced to stop the mouth of 
the accused, and not allow him to criminate himself. Every care 
should of course be taken to prevent a prisoner's being tortured, 
frightened, weedled, or coaxed into making a statement, but to dissuade 
him from free and voluntary confession is stopping up one of the 
sources of justice ; and, indeed of late years this injudicious practice 
seems somewhat on the declinei(ft) 

§ 276. We have already noticed the great ^indulgence r ^047 1 
shewn to witnesses who come to bear testimony to the I- ^ 

Sood character of persons on their trial.(c) It is not the practice of 
le bar to cross-examine such witnesses, unless there is some specific 
charge on which to found a cross-examination ; or at least without 
civing notice of an intention to cjross-examine, if they are put into the 
box; the judges discourage the exercise of the undoubted right of 
prosecuting counsel to reply on their testimony ; and the most obvious 
perjury in giving false characters for honesty, &c. is every day either 
overlooked, or dismissed with a slight reprimand. But surely this is 
mercy out of place. If mendacity in this shape is not to be discouraged, 
tribunals will naturally be induced either to look on all character 
evidence with suspicion, or attach little weight to it Now there are 
many cases in which the most innocent men have nothing to oppose 
in answer to criminal charges but their reputation, and to deprive 
this of any portion of the weight legitimately due to it is to rob the 
honest and upright citizen of the lawful reward of his good conduct. 
In this, as in many other instances, the old legal maxim holds good, 
** Minatur innocentes qui parcit nocentibus."(a) 

§ 277. But the pure administration of justice does not depend 
whollv on the practice of tribunals — its stream, and even its source, 
may be poisoned by malpractices as well as by mistaken notions 

(a) 3 Benth. Jad. £▼. 343. So» Qaintilian, Intt Ortt, UK 5, e. 13, •* lD6niiion (loiL 
ari^menta) conffref^Dda rant * * * Singula leyia sont^et oommonia, nnif eria vero noooDt, 
ettaniat non ot iulmine, tamen at grandtne.** 

(6) 1 Phill. & Am. E?. 438 ; R. ▼. Groen, 5 C. ft P. 313, (34 Eog. Com. Law Repi.) s 
R. V. Arnold, and another case, Kant Summer Aaaixea, 3 Vietn MS., and 3 Joriat, 8ii 

ifi) Supr^ Part 11^ chap. & (li) 4 Co. 45 a. 
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olsewhere. Among the former of these, it wilt only be oeceMsry to 
notice one of the most formidable, namely, iqisccHiduct in the public 
r *348 1 F^^^ When facts hare come to ^light, indicating the 
^ -' commission of some offence peculiar or atrocious m its 

character, -the press of this cooatry has too often forgotten the honour- 
able poskioD it o^^t to oconpy, aod the fearful responsibility conse^ 
quent on the abuse of its power. Under a horror, real or affected, of 
uve crme, bat more probably with the view of pandering to excited 
curiosity and morbid ieelingsin the public, a course is (aken calculated 
to de{Mrive the unfortunate person suspected of all chance of a fair 
trial. For we^s or months previous to it, his conduct and character 
are made the continual subject of discussion in the public prints, and, 
tbroc^h their ii^uence, every where eke. Circumstantial descrip- 
tions of the mode in which the crime was committed, and in some 
cases actual delineations of it, with the acciKied rq[>fesented in the 
very act,«--^laborate histories of his past life, in which he is frequently 
spoken of as guilty of crimes innumerable, — minute accounts of bis 
conduct in the retirement of his cell, and when under examination, 
— and, lastly, expressions of rai^e and wonder that he has had the 
audacity not to confess his guilt, are daily and hourly poured forth. 
In one case, matters were carried so fiir, that while certain parties 
were awaiting their trial for murder, the whole scene of the murder, 
of which, of course, they were assumed to be the perpetrators, was 
r S349 1 ^^*''^<'^^^^* ^^ represented on the stage to a metropolitan 
^ -I aodience^(e) The ^necessary consequence is, that a firm 

belief of the guilt of the accused is silently and imperceptibly worked 
into the minds of the better portion of society, while those of the rest are 
it^amed to the highest pitch of excitement and exasperation against 
him« In the midst of all this he is brought to trial, which, under such 
circumstances, can be little better than a mockery. The judge and 
jury who sit in judgment on such a man are not looked on, perhaps 
even by themselves, as individuals cliosen to investigate calmly the 
guilt or innocence of the accused, — they are rather expected to be 
the formal registrars of a verdict of guiltv, already unjustljr and 
iniguitously given against him by society, before he was heard in his 
defence. 

§ 278. There is another source of mischief, namely, the prevalence 
of superstitious notions; which, although much diminished by the 

(e) Trial df John Thartell and Joseph Haot for the murder of William Weare, London, 
1834. Weare wee mardered on Uie 17th Oolober, 1823 ; the play was repreaented at the 
Surrey Theatre on the 17lh November in the eame year ; and Tbaitell and Huot were tried 
an the 7th Jaaoaiy, 1834. It aleo appeared, that, before the trial, printa delineating the 
murder were publiahed io the newspapenk Notwithatanding that all this, wiUi many other 
eircumatanoee equally unjust and disgustincr, were brought before the jud^e of aasin by 
tSldavit, an applieatioft to paetpone the trial until the next aasinB wee reftised. A mora 
just ooorse was taken by Parke and Alderson, BR, in the recent oase of R. y. Archibald 
Bolam, (2 M. d& Rob. 193), who was indicted at the Spring Aeaiaes of 1839, for the murder 
ef John Millie. These learned judges then made the preoedent (well deserving imitation) 
«f postponing the trial until the next assises, on an affidavit made by the prisoner's attorney, 
that the prejudice and excitement raised against the prisoner, chiefly by the local newt- 
^apeiBii #ie so strong, that an impartial trial could not reasonably be expected. This 
oondoct was the more cruel, as fow cases have presented a more mysterious aspect, or 
required more careful consideration than that of Biolam. He was afterwards found guilty 
of manslanghtar. 
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inarch of enlightenment and civilization, are by no mean« extinct. 
The days are^ it is true, gone by, when supernatural agency waa 
allowed to supply chasms in a chain of proof, when persons w^e cdii* 
deitmed on me testimony of *apparitions,{gf) or of corpses r ^^ .^ •■ 
bleeding ai their toudi ;(A) bot the $pirit of superstition I- ^ 

is ever the same. There is a notion, still tery prevalent among the 
lower orders of society, (although by no means confined to the lower 
orders,) that no person would venture to die with a lie in his mouth ; 
and, consequently, that when a criminal awaiting his execution, espe* 
oially a crimhtal who has evinced religious feelmg, makes a solemn 
protestation of *his innocence, no alternative remains but #■ ^». « ^ 
to believe him, and that the tribunal by which he was ■- -■ 

condemned is either corrupt or mi^aken. It is difficult to imagine 
s &llacy more dangerous to' the peace of society than this. Conced«> 
ilig that asfseverations of innocence are always deserving of conside- 
ration by the executive, what is there to invest them with a conclusive 
efficacy, in opposition to a chain of presumptive evidence, the force 
and weight of which falls short only of mathematical demonstration ? 
It is said that the crimiaal is standing on the confines of a future 
world, — true; but perhaps he may not believe in its existence. 
Take, however, the strongest case. Suppose his faith undoubted, that 
he has been most attentive to his religious duties, and, up to the very 
moment of execution, has displayed a oecoming sense of contrition for 
past offences in general, but solemnly declares his innocence of the 
crime for which he is about to sufiler, — must he necessarily be believed? 
Is there nothing else to be taken into consideration T Recollecting 
the obloquy which an avowal or non-disclaimer of his guilt will bring 
on his family and connexions, — that its eflfect will be to expose 
them to the finger of scorn and contempt for generations to come, 
and possibly (especially amouj^ the lower orders of Irish) reduce them 
to poverty, or drive them to selNexpatriation, we shall not feel astonished 
if a criminal, whose notions of morality were perhaps never very clear, 

(g) At the trial of Alexander Bbu Maedonald and another, in 1754^ for murder, before 
the High Coort of Jasticiary, in ScoUand, two witneeaef were allowed to awear to their 
having seen a gboat or ipirit, which they laid had told them where Uie body wae to be 
foand, and Uiat the pannela (the aocused) were the mnrderers. (Bamett*ft Crim. Law of 
Scotland, p 529, and 14 Ho. St Tr. 1397.) See alto Use onibrtnnate caae of John Miles, 
wlw certawly owed some of his conviction to the reports spread through the neighbonrhoodt 
that the hoose, tlie scene of the supposed morder, (for none bad been committed in reality, 
the deceased having socidentally fiillen into a deep privy, where no one thooght of looking 
for him), was haunted, and that the ghost of the deceased had appeared to an old man and 
denounced Miles as hu murderer. Theory of Presumptive Prool| Append., ease, 5, 

(A) Hubero^ PreL J. C, lib, 23, tit. 3, n. 15, when speaking of sli|[ht presumptions, 
sa^rs, ^ Hue etiam pertinet Ama sive rumor, et ffaga item Jluxut tangutnig i eadavtre^^ ad 
aheuju$ pr^eentiam rugectu e^i». Id enim nt aliquando dederit occasionem homicide 
detegendfls, ita s»pd aliis causia, licet ocooltis, evenisse legitor.** See, also, Burnett's 
Criminal Law of .Scotland, p^ 529. In this country, in the case of Mary Norkott and 
others, who were tried on an appeal of morder at the bar of the King's Bench, in 1627 or 
1628, (for the precise date is not given), two old and respectable cler^Tmen swore, that, 
the Iwdy having been taken out or the grave and laid on the grass thirty davs after the 
death, and one of the parties required to touch it, ^ the brow of the dead, which was before 
of a livid and carrion colour, began to have a dew or gentle sweat arise on it, which 
increased by degrees, till the sweat ran down in drops on the face, the brow turned of a 
lively fiesh colour, and the deceased opened one of her eyes, and shut it again ; she likewise 
tharst cot the ring or marriage finger three times, and polled it in again, and the finger 
dropped blood fkood it on thagriM.^ 14 Ho. St Tr, 1324. 
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sliould (particulart V when a little self-love and regard for his own memory 
after death are taken into the account) delude himself into the belie]^ 
that to make a false protestation of his innocence would be an offence 
of an extremely venial nature, if not deserving positive approbation, 
r ^050 1 ^® "QU3^ Q<>^ forfi;et the position in life and characters of 
'- -I *the persons making these protestations, or expect them 

to see with the eyes of philosophy the extent of the mischiefs likdy 
to result from the belief that an innocent man has been sacrificed by 
a mistaken sentence. The immediate benefit of themselves, their 
families^ or neighbours at most, form the boundary line of their vision, 
while the great interests of society are lost in a distant hprLeon. The 
judicial histories of every country supply instances of the most solemn 
denunciations of the unjustness of their judges, or the perjury of the 
witnesses against them, made by criminals, whose guilt no rational 
being could doubt ; and when we recollect the numerous cases of 
persons making ff round less confessions of guUti{%) we shall cease to 
be surprised at false asseverations of innocence* 

(i) Pee rapr^ § 258 tt leq. 
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NOTE r. 

Oir THl AmJOATIOlf OP Tfil CALCULCS OV PBOBABlLimi TO SVIOCIAL 

avlDBN01.(<t) 

*' Most of our judgments being founded on the probability of iegU- 
monVf it is of great importance to submit it to calculation. This is, 
no doubt, often impossible, from the difficulty of appreciating the 
veracity of witnesses, and the great number of circumstances accom- 
panying the facts to which they depose. But, in many cases, problems 
may be solved which have considerable analogy with those in question, 
the solutions of which may be regarded as approximations useful for 
our guidance, and to protect us against the errors and dangers to 
which we are exposed from false reasoning.'' (Laplace, £ifat Phi- 
lotopkique sur Us Probabilitis^ p. 135. Paris, 1819.) In pursuance of 
this principle, and in accordance with the example of several of our 
most eminent writers on evidence, we propose, in this note, to state 
shortly the general principles of the calculus of probabilities, as applied 
to the subject of judicial testimony. 

The calculus of probabilities had its origin in questions relative to 
the expectation of success or loss in games of chance; r ^^. . ^ 
♦and all problems relating to it may be represented by »■ »* J 

4hrows with dice of different forms, or by drawing from urns or bags 
mils of different colours. The fundamental principle on which it rests 
is, that, in order to determine the probability of any events we must 
take the ratio of the favourable chances or cases to all the possible cases 
which in our judgment may occur. Thus the probability of throwing 
6 on a die is evidently ^ ; &s there are 6 possible cases, only one of 
which gives the result required. So, again, if an urn contain 5 black, 
4 white, and 2 red balls, the total number of possible cases is 1 1 ; and 
the probability of drawing a black ball == /r, of a white ball ^, and of 
a red ball -ff So, generally, let m-f n be the total number of possible 
.cases ; m represent the chances in favour of an event A, and n those 

of an event B ; the probability of event A will be »s , and that 

of B s= • It is also evident that unity is the symbol of certitude : 

m-{-n 

for, by hypothesis, one of the events must happen ; and, adding the 
probabilities of A and B, we have » i« 

* The rabfltance of th» note it taken Trom Laplace*t B8§ai plnlo9opkiqu€ sur U$ Fnba' 
hUUi$; Lacrotx'f Traiii^ HSmeniaire dtt Cakul d€$ ProbabUiUB ; and tbe title '' Probtt- 
bUily*" in the lAbrmry of Vsefid KnswUdgt : to which workf the leader ie reftmd for 
forther inrormatkin on tbia aobjeot. 
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It 18 stated in Art. 188 of this work, that the probability of the con- 
currence of independent events were not merely the sum of their simple 
probabilities, but their compound ratio : and we now proceed to demon- 
strate this, which is one of the most jniporf ant principles in the science. 

Take first the case of two events. Let A and B represent two con" 
fiiciing events ; and A' and B' any other two confiicting events. Let 

the probability of A « -i2_, and thatof B = — ?— ; of A* = 

—7-7—7, of B' = ■■ ■ > Now, as, by hypothesis, A cannot happen 

with B, nor A' with B', all quantities whose factors are represented 
by the chances in favour of the conflicting events become impossible : 
and all the possible cases *.* are iiim'-hm'»+sn'ss(m+ftKm'+ft')- 
Of these, mm' are favourable to the occiHTOOce of A and A' t- 

nn' ..... . BandB' 

mn' AandB' 

m'n A'aadR 

[ *355 ] ^According to the general pruaciples already stated, 

flUTl' 

imx fi'Uffil jLn'\ ^ *® probability of the event AA' 
(«+*)(m'+»')'^ **" 



>(A.); 



in 

(m+n)(in'-|-n') ^** 

w'n . ,„ I 

(w+n)(m'+«') ■" J 

bat the first of these equations is evidently ; — — r x-— 7——, the first 

yw+wj \jn -rfi) 

of which factors is the sim|de probability of A taken singly, and tl^ 

second that of A' taken singly : and so of the rest. Hcoca it appean 

pioi the probability of the concurrence ^ any two independent evenie 

is the product of the probabilities of each considered separately* It is 

OMy to eKiend this tneorem to any numbw of events A, A', A", A'", 

When th.9 K>tfd number of possible pases, and their ratio to the num- 
ber of favourable chances, are unknown» still approximate values of the 
probabilities of events can be obtained, by having recourse to hypo- 
. theses fran^ according to the results of a obtain number of trials or 
observed events. Formulin, the deduction of which would occupy 
more space than can be afforded in a note, establish the principle, that 
in flueh cases the probability of a fresh event is chtained by calculate 
ing^ according to the events already observed^ the probability of the dif" 
ferent possible hypotheses^ and taking the sum of the products ef (Aess 
probahUiiies by those of U^e events calculated according to each hypo- 
thesis.** (Lacroix, Calcul des ProbabUitiSy art. 81.) 

The calculus of probabilities has been applied to the subject o( human 
te^imany^ by supposing that, in a certain number of depositions, (say 
m+n)f the witness has told truth in m cases, and falsehood inn cases; 
although, in order to determine with accuracy the probability of the 
fact to which he deposes, the intrinsic, or a priori probability of that 
fact itself must be taken into the account. 



*Let there be two witnesses, A. and B. ; and suppose j «qr^ •■ 
that in m cases A. has spoken truth, and in n cases false- >- J 

hood ; the analogous numbers in the case of B. being m' and n' : the 

probability of the truth of the testimony of A. is — r— > and that of B. 



m+n 



n' 



K xMy both depose to the same fact, the probability of the truth 6f 
that fact will, accordinir to the formnlse (A.), be^ — ; — ^ ■ > : — r; and, 
as by hypothesis the depositions agree, the quantities m'n and mn' are 
impossible, and the above equation becomes — ; >. By a similar 

WWII +1111 

process, we shall find that the probability of the falsehood of their joint 
testimony 5= — rr — f • The same principle can easily be extend^ 

to any number of witnesses (say p) ; so that, supposing the probcjbi- 
lity of the veracity of each to he the same, we stMilI have m:=sm*, 

ii=sn', and the expressions last obtained will become *--r — i(B.)» and 



(C.) 



m'+n' 

Suppose now that instead of witnesses we have circumstances, the 
probability of anv fact, as, for instance, the guilt or innocence of the 
accused, is calculated in the same way, and will be in the compound 
proportion of the simple probabilities due to each of these circum- 
stances. In estimating strictly the probability of guilt resulting from 
each circumstance, the probability of the truth or falsehood of the wit- 
nesses deposing to that eircumstance must be taken into calculation. 

It has been stated in the third Part of this work, and the proposrilion 
could be supported by nuftnerous examples, that the degree of assur- 
ance of the guilt of an nccused person, derived from a long and con* 
nected chain of presumptive evidence, may equal, and in many cases 
much exceed, that derived from a limited portion (and in most crimi- 
nal cases It mnst necessarily be a very limited portion) of direct testi- 
mony. The mathematical formute established in this note strongly 
ilhistrate this principle. 

^Suppose 2 persons, A. afid B., are charged with 2 dis- r ^^mm -1 
tinct acts equally criminal, say, for instance, 2 distinct l • •■ 
murders ; and, in order to simplify the question, we will assume the 
probability of the principal fact to be e<|ual in both cases. The evi- 
dence against A. is altogether direct, consisting of the positive testi- 
mony of two witnesses, E. and P. The probability of the truth of 
' their united testimony depends on the values assignable to m and n 
in equations (B.) and (C.) Let 13s assume for the sake of illustration. 
that the chances of the guilt of the accused, A., arising from the evi- 
dence of each, are to the contrary chances in the proportion of 
1000 : 1. The effect of this is to render m = 1000, n = 1, and p = 2* 

Sobstituting these values in (B,) and (C,) we shall have — -- — =s 
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i i— = ; and = — -T^ ; or, the probability 

(1000)84-1 1000001 • mp+np 1000001* "*'"*^t'*^ * J^ 

of truth is to that of error : : 1000000 : 1. 

LfCt U8 now return to the case of B., all the evidence against whom 
is purely circumstantial and presumptive. Instead of 2 witnesses to 
the fact, there are 24 circumstances adduced in evidence. The 
chances of guilt, resulting from each singly, to that of innocence, we 
will take as low as 2 : 1. We then have m ae 2, n ss 1, and p =s 24. 

o 1. *.* *• *k I i^r . ^ 16777216 

SubsUtutmg these values as before, we get ^_^^ « 16777216+1 

n' 1 

and — r— ^=T^r=:rrs-rT5 ^r> the probability of his guilt is to that of 

m^+n^ 16777»lo-t"l # o 

his innocence in a proportion exceeding 16 millions : L 

It will, of course, be understood that these numbers are only assumed 
for the purpose of illustration; but the above expressions clearly shew, 
that, however high the credit of an eye-witness be taken, a number 
of circumstances may be so accumulated as to give a probability 
greater than any assignable. 



NOTE II. 

[ *K8 ] *ooirFBS8ioic8 or witchobaft. 

Ths following are the examinations of two of the Essex witches, 
in 1645, taken from Howell's State Trials, Vol. 4, p. 817 et seq. : — 
** The examination of Anne Gate, alias Maidenhead, of Much Holland, 
in the county aforesaid, before Sir Harbottell Grimston, Bart, one of 
the members of the honourable the House of Commons, and Sir 
Thomas Bowes, Knt., another of his majesty^s justices of the peace 
for the county of Essex, at Mannintree, 0th May, 1645. Thisexami- 
nant saith that she hath four familiars, which she had from her mother 
about twenty-two years since ; and that the names of the said imps 
are James, Prickeare, Robyn, and Sparrow ; and that three of these 
imps are like mouses, and the fourth like a sparrow, which she 
called Sparrow. To whomsoever she sent the said imp Sparrow, 
it killed them presently. And that, first of all, she sent one of her 
three imps like mouses, to nip the knee of one Robert Freeman, 
of Little Clacton, in the county of Essex aforesaid, whom the said 
imp did so maim that he died of that lameness within half a year 
afterwards. Saith, that she sent the said imp Prickeare to kill 
the daughter of John Rawlins, of Much Holland aforesltid, who 
died accordingly within a short time afler ; and that she sent her 
said imp Prickeare to the house of one John Tillet, who did suddenly 
kill the said Tillet. Saith, that she sent her said imp Sparrow to kill 
the child of one George Parby, of Much Holland aforesaid, which 
child the said imp did presently kill ; and that the offence this exami- 
nant took against the said George Parby, to kill his said child, was 
because the wife of the said George Parby denied to give thisexami- 
nadt a pint of milk. Saith, that she sent her said imp Sparrow to the 
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house of Samuel Ray, \?hich, in d very short time, did kill the wife 
of the said Samuel ; and that the cause of this examinant's malice 
against the said woman was because she refused to pay to this exami- 
nant twopence, *which she challenged to be due to tier; r ^^.g -. 
and that afterwards her said imp Sparrow killed the said ^ J 

child of the said Samuel Ray. And this examinant confessetb, that as 
soon as she had received the said four imps from her said mother, the 
said imps spoke to this examinant, and told her she must deny God 
and Christ, which this examinant did then assent ta"(a) 

The confession of Rebecca West, taken before the said justices, 
21st March, 1645 : — ** This examinant saith, that, about a month since, 
Anne Leach, Elizabeth Goodine, Hellen Clark, Anne West, and this 
examinant, met all together at the house of Elizabeth Clark, in Man- 
nyntree, where they together spent some time in praying to their 
familiars, and every one of them went to prayers. Afterwards some 
of them read in a book ; and this examinant saith, that forthwith their 
familiars appeared, and every one of them made their several propo- 
sitions to those familiars, what every one of them desired to have 
effected. Saith, that first of all, the said Eitzabeth Clark desired of 
her spirit that Mr. Edwards might be met withal about the middle 
bridge, as he should be riding from Eastberryhoult, in Surrey ; that 
his horse might be scared, and he thrown down, and never rise again. 
Saith, that the said Elizabeth Gooding desired of her spirit, that she 
might be aven^d on Robert Taylor's horse, for that the said Robert 
suspected said Elizabeth Gooding for the killing of a horse of the said 
Rooert formerly. That the said Hellen Clark desired of her spirit, 
that she might be revenged on two hogs in Misley-street, (being the 
place where the said Hellen lived,) one of the hogs to die presently, 
and the other to be taken lame. That Anne Leach desired of her 
spirit that a cow might be taken Jame of a man's living in Monnyn- 
tree, but the name ofthe man this examinant cannot remember. Fur- 
ther, that the said Anne West, this examinant's mother desired of her 
spirit that she might be freed from all her enemies, and have no 
trouble. And this examinant saith, that she desired of her spirit that 
she might be revenged on Prudence, the wife of Thomas r ^^^ -. 
Hart, *and that the said Prudence might be taken lame ^ J 

on her right side. And lastly, this examinant saith, that, having thus 
done, this examinant and the other five did appoint the next meeting 
to be at the said Elizabeth Grooding's house, and so departed all to 
their own homes."(ft) 

(«) 4 Howell'i State Trial*, p. 856. (A) Ik 840. 
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AJb9ence, 

presumption of death from, 190. 239. 
Acceptance ofgoodst 27. 
Acquiescence in possenicn^ 105. 142. 
Actings 

presumptions from, 76. 
AcU of parliament 

may be presumed, 145, 
Administrator, 28. 77. 
Admissibility of presumptive evidence 

33. 
Admissions against interest, 

are primary evidence against the party 
making them, 86. 180. 

not conclusive unless under seal, 187. 

by accused persons, 33. 212. 

(See also Confessorial Evidence,) 
Admittance to copyhold 

may be presumed, 145. 
Ad quod damnum, writs of, 

presumable from long possession, 145. 
Adultery, 

when inadmissible to disprove legiti- 
macy, 71. 

proof of, 270. 

continuance of, presumed, 55. 186. 
Adverse possession, 104. 
Advowson, 107, 108. 
Affidavit of rent due, 

may be presumed, 80. 
Affirmative. (See Onus probandiJ) 
AgreemcTit. (See Contract,) 
Jdehouse. (See License.) 
Ambiguity, 67. 80. 
Amity, 

presumed among nations, 235. 
Ancient documents, 81. 224. (See Pre- 

sumption.) 
Antecedent preparations, 

presumption of guilt fiom, 810. 
Appraisement, 

presumed to be at the best price, 
Arsenic, 

poisoning by, 259. 279. 

chemical tests of, id. 
Arson, 176. 247. 

Artificial presumptions. (See Presump- 
tions.) 

objectionable in criminal cases, 250. 
Artificial rules of evidence, 34 
Assignees qf bankrupt, 

appointment of, must be proved^ 77. 



Assignment 

of chattels, 178. 

presumption of mesne assignments, 75. 
146. 
Attendant terms, 

presumption of the surrender of, 153— 
168. 
Attesting witness, 

evidence of, when dispensed with, 81. 
Attorney, 

presumption of appointme9t, 76. 

presumption of course of practice in 
office of, 184. 
Attornment, 28. 
Award, 

presumptions in favour of, 80. 

Bankruptcy. 

petitioning creditor's debt, — proof of 
time of existence of, 181. 

presumption after a year from issuing 
of fiat that ^11 creditors have proved 
their debts, 185. 
Barratry, 

presumption against, 65. 

proof of, 212. 

particulars of charge in, 212. 
Belief of jurors. (See Jurors,) 
Beneficial enjoyment, 

presumptions in favour of, 144 — 169. 
Benefit, 

presumption of willingness to accept* 

178. 

Bigamy, 

presumption against, 59-— 61. 

actual marriage must be proved, 70. 
BiUs of exchange and promissory notes^ 

consideration for, presumed, 29. 243. 

presumed to be made on the day they 
bear date, 181. 
Birth, 

presumption of domicil from place of, 
235. 
Bye4aws oj^ corporations, 

presumption oi, 145. 

Carriage-way, 242. 

Casual presumptions, 56, 57. 

Certainty, 1. 

Certificate, 

presumption in favour of, 78. 
Change of life and circumstances, 

presumptions from, 41. 815, 316. 
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Character ofpartieM to judicial procead- 
ing$, 
evidence of, when receivable, &c. 2211 
—216. 
Charity^ 
no presumption a^fainst money being 
given to, 149. 
Churchtoarden^ 

custom presumed respecting, 78. 
Circumstantial evidence, 12. 246. 
Club, 
members of, presumed to know the 
rules of, 180. 
Cohabitation, 

presumption arising from, 70. 
CoUateralfacU 
presumed to give validity to instru- 
ments, 84. 
Commisiionerifor taking affidavitB, 
presumption of appointment o( 76. 
Ccmmon carriers, 244. 
Common, right of, 
claimable by prescription at common 

law, 88. 
or by lost grant, 102. 
since 2 & 8 Will 4, a 71; 117. 122. 
125. 12& 
Commmi, tenant in, 

prescription to hold as, 88. 
Com^rison, 

proof of handwriting by, 221. 
Conclutive presumptions, 20. 
Cor^fessorial evidence in criminal cases, 

327—344. 
Con/ticting presumptions, 52 — 61. 
rules respecting, 53 — 61. 
special presumptions take precedence 

of general ones, 53—^. 
natural presumptions stronger than 

casual, 56, 57. 
presumptions which give validity to 

acts favoured, 57, 58. 
presumption of innocence favoured, 56 

Consecration of chapel, 

when presumed, 146. 
Consent of ordinary, 

presumable, 145. 
Consequences presumed to be intended 

from acts, 176, 177. 
Consideration, presumption of, 

in specialties, 21. 243. 

in simple contracts, 243. 

in bills and notes, 29. 184. 243. 
Conspiracy to levy war, 

presumption of treason from, 177. 
Constable, 

presumption of due appointment of, 76, 
77. 
Construction qf instruments, 67, 68, 85. 
Contempt of court, 

presumption against, 64. 



Continuanee, 
presumption of the continuance of 
things in their existing state, 186 
—202. 
Contract, 
presumptions relating to^ 243 — ^245. 
evidence of, 33, 35. 
presumption of; from acts, 178. 
evidence of usage to explain, 180, 181. 
forei^, presumed to be made aecord- 
mg to lex loci contractus, 236. 
Contracts made abroad, 

presumptions in &vour of, 236. 
Conveyance, 

presumption of, 144 — 168. 
Convictions by magistrates, 

presumption not made in favour of, 78. 
Copyhold, 
presumption of enfranchisement of, 
109. 145. 
admitance to, 145. 
surrender of, 145. 
Copyhold custom, 

when presumable, 145. 
Copyholder, 

prescription by, 90. 
Corporate officers, 69. 
Corpus delicti, proqf of, 
in genera], 269—282. 
by confession, 328. 330. 
Counterfeit note, 
uttermg, 248. 
Coverture, 

not presumed, 29. 
Criminal cases, 
presumptive proof in, 246*'-344. 
theory and rules of presumptive prool^ 
246—293. 
division of judicial evidence into di- 
rect and circumstantial, 246. 
presumptive evidence in criminal 
cases, 247. 
probative force of a chain of 
presumptive evidence, 247 
—249. 
rules of evidence the same in 
civil and criminal proceed* 
ings, 249. 
presumptive proof not less con- 
vincing than direct, 249, 
250. 
true principles of presumptive 
proof frequently misunder* 
stood, 250—254. 
direct and presumptive evidence 
compared in respect of 
jprobative force, 254—257. 
principles of proof in criminal 
cases, 257. 
examples of presumptive proof, 
258—267. 
rules of presumptive proof, 269. 
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Criminal cd$e» — eontinuedt 

1. The onus of proirinff every 

thing essential to the guilt 
of the accused lies on the 
prosecutor, 267. 

2. There must be clear and un- 

equivocal proof of the cor- 
pus delicti, 269—282. 

3. Every hypothesis, except 

that of the guilt of accused, 
should be excluded to a 
moral certainty, 282—287. 

4. The hypothesis of delinquen- 

cy must be consistent with 
all the fiicts proved, 237 
—289. 

5. Presumptive evidence not to 

be relied on, when direct 
evidence is wilfully with- 
held, 289, 290. 

6. In cases of doubt, safer to 

acquit than condemn, 290 

—293. 

examination of some of the principal 

species of presumptive proof 

in criminal cases, 294 — 344. 

I. Real evidence, or evidence 

from things, 295—309. 
n. Motives, means and opportu- 
nities to commit the of* 
fence, 309. 

III. Antecedent preparations and 

previous attempts, 310. 

IV. Declarations of intention and 

threats, 313, 314. 

V. Sudden change of life or cii'- 

cumstances, 315. 

VI. Presumption of guilt derived 

from silence under accusa- 
tion, evasive responsion, 
giving false answers, and 
suppression or fabrication 
of evidence, 316—320. 

VII. Evasion of justice, 320. 
VIII. Fear indicated by passive 

deportment, 324. 
XI. Fear indicated by a desire 

for secrecy, 326. 
X. ConfesBorial evidence, 327 — 
344. 
Criminal conver$ationf 70. 212. 
Crwim, 
no prescription against, at common 

law, 89. 
presumption of grant from crown, 107. 

109. 145. 
named in the prescription acts, 2 & 3 
Will. 4, cc. 71 and 100 ; 117. 131. 
Outfom, 
how differing firom prescription, 90. 
(See Prescription.) 



Date^ 

document presumed to be made on day 

of, 181, 182. 
exception — petitioning creditor*s debt, 
181. 
Death, 
presumption of, 59. 61. 
from seven years' absence, 190. 
from shorter period accompanied by 

circumstances, 192. 
from loss of ship, 238. 
(See Irt/c, Survivor,) 
Death of remote anceMtOr$ without ume, 

presumable afler lapse of time, 146. 
Debts, 
presumption of continuance of, 187. 
(See Payment, Release,) 
Declarations qf intention, 

presumption of guilt from, 313, 314. 
Dedication of hisrhttay to thsfuhlic, 

presumption ol, 133^137. 
Deed, 
sealing and delivering when presumed, 

75. 81. 
thirty years old proves itself, 81. 
unless erased, 86. 

(See Revocation, Spoliator, Stitmp^ 
Inrolment, Interlineations, Era- 
sureSf Construction,) 
Default, 

judgment by, 79. 
Delay in voyage, 

presumption against, 239. 
Delivery of deed, 

presumption of, 75. 81. 181. 
Delivery of goods, 

presumption from, 67. 
Depositions before magistrates, 

presumed to be taken in writing, 69. 
Destruction of evidence, (See Spoliator*) 
Deviation, 

presumption against, 239. 
Direct evidence, 12. 
Disclaimer, 178. 
Discontinuance^ 

presumption against, 67. 72. 
Dishonour, notice of, 182. 
Disseisin^ 
presumption against, 72. 
fiction in cases of, 27. 
Disseverance of tithes^ 

presumable, 145. 
Distress, 25. 69. 170. 
Divorce a mensa et thoro 

rebuts presumption of legitimacy, 71. 
Domicil, 

presumptions relative to, 235, 236. 
Dower, 25. 64. 
Drifi'Way, 

presumptive evidence of, 242. 
Duty, 
preeamption of the discharge of, 66. 
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Ea9etn€nt$j 

claimable by prescription, 88. 

or by lost grant, 103. 115. 

under 2 and 3 Will. 4, c. 71 ; 118— 
121. 129. 

eztingaisbment of, by non-oser, 138 — 
141. 
Ejectment^ 27. 
JS/ectton, 

taking &lse oath at, 55. 
EUngnment of Evidence. {See Spolio' 

tor.) 
Endowment of vicaragef 

presumption of, 145. 
Enemies^ 

act of the Queen's, 244. 
Enfranehisement of copyhold^ 

presumable from lapse of time, 109« 
145. 
Enjoyment {See Posseseion) 
Erasures in documentSt 

presumed to have been made at the 
time, 85, 86. 

presumption against party making 
them subsequently, 207. 
EstoppelSf 

usetul when restrained within proper 
limits, 23. 
Evasion of justice^ 

presumption of guilt fVom, 320 — 324. 
Evasive anstoers, 

presumption of guilt from, 318. 
Evidence, 

definition of, 7. 

distinction between proof and, 8. 

direct, 12, 246. 

circumstantial, 12, 246. 

presumptive, 12, 247. 
admissibility of, 33, 35. 
probative force of, 36—44. 

legal, rules of, 33. 

exclusionary, rules of; 33, 34. 

artificial, 34, 35. 

destruction or iabrication of instru- 
ments of, 204— 210. 

in criminal cases, 246 — 344. 
Exclusionary rules of evidence, 33. 
Executor, 

de son tort, 19. 

title of, by relation, 28. 

taking surplus, 56. 

evidence of appointment of, 77. 
presumable from lapse of time, 145. 
Extrajudicial acts, 

presumptions in favour of, 81 — 86. 
Extrajudicial confessions, 

admissibility of, 328. 

force and effect of, 330. 
Extrajudicial non'responsion, 317. 

• 

Fabrication 
of circumstances, 282^ — 285. 



of evidence, 
{See Spoliator,) 
Fact, 
truths of, 7. 
questions of, 10, 11. 
physical fticts, 14, 31. 
psychological facts, 14, 15, 32. 
presumptions of, 31 — 51. 
grounds and sources of, 31, 
relating to things, 31. 
to persons, 22. \ 

to acts or thoughts of intelligent 
agents, 33. 
admissibility of, in evidence, 33. 
False answers, 

presumption of guilt from, 319. 
False coiyessions, 

causes of, 335—340. 
Fear, 
presumed in highway robbery, 204. 
indicated by passive deportment, 324. 
indicated by desire for secrecy, 326. 
Fee-farm rent, 

presumption of extinguishment of, 138. 
FeUmy, 
who incapable of committing, 20, 171, 
242. 
Feoffment, 75. 
Fictions, 24—28. 
definition of, 24. 

must not prejudice innocent parties, 25. 
must have a possible subject-matter, 26. 
afilrmative, 26. 
negative, 27. 
by relation, 27. 
to persons, 27. 
to things, 27. 
to place, 27. 
to time, 28. 
Fine, 25, 55, 79. 

may be presumed, 145. 
Fish, 

right to take, 240. 
Fishery, 

right to several, 242. 
Footmarks, 

presumption arising from, 41. 
Foreign marriage, 

presumption in favour of, 236. 
Forgery. 
presumption of intent to defraud from 

act of forging, 176. 
of real evidence, 299 — 309. 
{See Spoliator.) 
Fraud,2l. 
presumptions against, 29, 69, 236. 

General presumptions, 53, 66. 
Gestation, 

regular time of, 172. 

protracted, 172. 

shortened, 174. 
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Gift, 

when pre8amed,57» 175. 
God, act qfy 244 
Goods $old, 67. 
Grant, 
preasription only fyr such things as lie 

in grant, 88. 
grant of incorporeal right more easily 
presumed than conveyance of land, 
147. 
title hj non-existing grant, 102. 
Grant from the crown, 
presumable, 107, 145. 

Handwriting, proqf of, 217 — ^234 
is-direct or presumptive, 217. 
presumptive proof by resemblance, 217. 
different forms of proof by resemblance, 
217. 
by having seen party write, 218. 
by having seen his writing, 218 — 

221. 
by comparison, 221. 
reasons assigned for rejecting it, 

221--228. 
exceptions to rule rejecting it, 223. 
documents which are evidence 

in cause, 223. 
ancient documents, 224, 225. 
by evidence of persons skilled in 

handwriting, 225—227. 
by knowledge acquired from speci- 
mens, 227—232. 
infirmative circumstances attending all 
presumptive proof of handwriting by 
resemblance, 232, 233. 
ancient practice respecting proof of 

handwriting, 234 
disproof by 8tu>wiDg general character 
of party, not allowed, 34. 
Highway, 
presumption of dedication of, 133—137. 
soil of, presumptions relating to, 240, 
241. 

presumed to be for a year, 179. 
Homicide, 

malice intended from, 55, 176, 177. 
Husband and wife, 
presumption of coercion iu certain 
cases, 242. 

(^See Survivorship.) 
Hydrocyanic acid, 
chemical tests of, 279. 

Idiotcy, 

presumption against, 29, 67, 170. 
Ignorance of the law, 

presumption against, 63. 
Illegality, 

presumption against, 64 — 68. 
Illegitimacy. See Legitimacy, 



Impropriation, 

presumption of, 107, 108. 
Inclosure, 

presumption of license for, 143. 
Indosure acts, 

roads under, 241. 
Inclusive presumptions, 20, 28. 
Independent sovereign, 

acts done by, 236, 237. 
Induction, 

presumption of, 146. 
Ivfancy, 

not presumed, 29. 
Ir^ant, 

under seven, conclusively presumed 
incapable of committing felony, 20, 
171,25a 

under fourteen, males conclusively pre* 
sumed incapable of sexual inter- 
course, 22, 171, 250. 

under fourteen, males presumed inca- 
pable of consenting to marriage, 171. 

so females under twelve, 171. 

between seven and fourteen taken pri- 
ma facie to be doli incapaces, 171. 

in ventra sa mere, 26. 
Innocence, 

presumption of 18, 29. 

favoured in law, 54, 58. 

may be encountered by stronger pr^ 
sumption, 54, 58. 
Inrolment of deed, 

when presumable, 85, 148. 
Insanity, 

presumption against, 29, 57, 170, 177, 
186. 
, continuance of, presumed, 186. 

presumption of danger from, 187. 

how proved, 212. 
Insurance, 

on lives, 66. 

on ships, 237, 23a 
Intemperance, 

no presumption against, 66. 
Intention, 

every person presumed to intend the 
natural consequences of his acts, 
176, 177. 
Interlineations, 

presumed to be made at the time, 85, 
66. 

deed thirty years old, 86. 
Intermediate acts, 

when presumed, 75. 
Intematumai law, 

presumptions in, 235 — ^237. 
Irreligion, 

presumption against, 72. 
IrregulaTity, 

presumption against, 79. 
Issue, 

presumption of death without, 146. 
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l89ue — continued, 

presdmptioQ of capability of havinj^, 
170, 
Judgee, 

presumed to do nothin^f flMJiciomly, 68. 
Judgment^ 

a fiiculty of Ibe mind, 1 — 8. 
Judgments^ 

presumed to be well founded, 68. 

and to be given in in invitam, 248. 

in rem, 84. 
Judicial actt^ 

presumptions in favour of* 78-*81 
Judicial caf{fe$aum8f 9127, 

force and efiect of, 328. 
Juriwdidumt 61. 

Juris et de jure^ (prtesuinptio)^ 2QL 
Juris, (pr<e9umpho), 20-^29. 
JurorSy 

presumed to do nothing maIicioa8l^,68. 

belief of, in presumptions made m fa- 
vour of enjojrment, 166, 160. 
in eriminnal cases. (^See New 
Triais,) 
Justieeet^ the peace. {SeeMagietratee,) 

Knowledge^ 
a fiiculty of the mind, 1, 2. 
presumptions of, 180. 

Landlord and tenant, 
presumptions relating to^ 83, 179. 
encroachments by tenant, 243. 
Larceny, 
proof^>f corpus delicti in cases of, 270, 

330-332. 
presumption of, from the possession of 

stolen property, 304 — 309. 
improper direction to juries in cases of, 
44,48. 
Law, 
questions of, 10. 

pooof and evidence in general not ap- 
plied to, 10, 11. 
presumptions of, 16—30. 
definition of, 17. 

distinguished from presumptions of 
fact and mixed presumptions, 17, 
44. 
grounds of, 16. 
divisicm of, 20. 
conclusive, 20>— 28. 
rebuttable, 20, 28-^. 
Law of Nations, {See International 

Law.) 
Legitimacy, 

presumptions of, 21, 29v 70, 71. 
Letter, 
presumed to be written on day of date, 

181. 
presumptions of receipt of, 182, 188. 
of sending, 182—184. 



LetterS'patent, preBnmption of, 145. 
Libel, 
presnmptbn of malice fimn paUica- 

tion of, 55, 176. 
publication by servant, in a shop, evi- 
dence against tiie master, 55, 184. 
evidence w office held by party libelled, 
186. 
License, fre s u mp tion ^ 142*— 144. 
to inclose, 143. 
from the crown, 144. 
to enter house, 148. 
to alehouses, within Univenity of Cam- 
bridge, 95. 
to theatre, 65. 
Life, 
continuance of, presumed, 190. 
(See DesUk, Swnrivor,) 
Light or rash presumptions, 87. 39. 
Lights, 
prescriptive right to^ at oomnioQ law, 

89. 
by lost grant, 102. 

under 2^3 Will 4, c 71 ; 121. 12a 
Limitations, statute qf, 105. 18a 
whether legal rights of trustees are 
afiected by, 154. 
Livery qf seisin, 27. 

when presumed, 75. 
Loan, 

presumption against, 57. 176. 
Local actf 

appointments under, 77. 
London, 

customs of, 101. 121. 
Lunacy, 
presumption against, 67. 170. 



presumed to do their duty, 69. 
J>re8umption of appointment of, 76u 
Malice, 
presumption of, 
in libel, 17& 

in homicide, from fact of slaying, 177. 
in suicide, 177. 
Mandamus, 

presumption in fiivour of return to^ 78. 
Maritime law, 

presumptions in, 237. 
Mark, 

how proved, 218. 
Market, 

prescriptive title to, 103. 
Marriage, 
consent of guardians, 58. 
presuipption of legitimacy of, 61. 
presumption of, &, 

from cohabitation, reputation, &c., 70. 
proof of, in cases of bigamy, 70. 

in crim. con., 70. 
consent to, 171. 
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promise to marry presumed to be with- 
in a reaaooable time, 179. 
foreign, 296. 
Murriage MetUemenL (See Surrender.) 
Married toamant 
presumed to have acted under the con- 
trol of her husband in certain cases, 
242. 
Master and servant, 

act of servant deemed act of master, 27. 
publication of libel by servant, 55, 

164. 
general hiring presumed to be for a 
year, 179. 
Means of committing offences^ 

presumption of guilt from, d09, 310. 
Memory^ refreshing, 221* 
Mesne assignments, 
presumption of, 75. 
Minerals, 

right to, 54. 
Mixed presumpiioni, 16. 45. 
definitbn, 45. 
division, 45. 

new trials for disregard of, 49. 
Modem enjoyment, 
presumptions from. (See Possession 
and I7«er, Beneficial Et^oyment,) 
Modus decinumdi, 
presumption of, from modem user, 16. 

46. 92, 93. 99, 100. 
Stat. 2 & 3 Will. 4, c. 100 ; ISO. 
Moral presumptions, 

from course of nature, 175—- 178. 
Mortgage, 27. 
Mortgagor, 
not allowed to set up attendant term 
against his mortgagee, 150, 151. 156. 
160, 161. 
Mortmain, 148. 
Motives, 

presumption of guilt derived from, 309. 
Murder, 
proof of corpus delicti in cases of, 269 

et seq. ; also 333. 
presumptive evidence in cases of, 9. 
11. 37, 38. 41. 209. 258--267. 
(See Presumptive evidence in cri' 
mmai eases.) 

Nations, law of. (See International 

law.) 
Nature, 
presumptions derived from the ordinaiy 

course of, 170—176. 
are stronger than casual presumptions, 
56. 170. 
Navigable river, 
flowing of the tide presumptive evid- 
ence of, 54. 
soil at bottom of, 240. 



Navigation, right of, presumption of ex- 
tinguishment of, 110. 
Necessary inference, A. 8. 
Nets, right to land, 
presumable, 146. 
New trials, 
for disregard of presumptions of law, 
17. 49. 

of presumptions of fact and 
mixed presumptions, 17. 49. 
Non-existing grant, 
tiUe by, 102—106. 
Non-user, 

extinction of rights by, 137 — 141. 
Notice, 
onus of proving, 65. 
of user of highway, 136. 
Nunc pro tunc, 28. 

Occupancy of pews, 113 et seq. 
Occupation, 
presumption of, fifom allegation of sei- 
sin, 242. 
Officifd acts, 78. 
Official appointments, 76 — ^78. 
presumption of, from acting in a public 

capacity, 76—78. 
continuance of appointment presumed, 
58. 186. 
Omnia pnesumuntur rite esse acta, 74 — 
86. 
meaning of the rule, 74. 
general view of the subject, 75. 
division of, 75, 76. 
official appointments, 76, 77. 

grounds of presumption of, 78. 
official acts, 78. 
judicial acts, 78 — 80. 
awards, 80. 
does not apply to give jurisdiction* 80, 

81. 
extrajudicial acts, 81, 82. 
execution of wills, 82. 
signing by testator, 82, 83. 
attestation by witnesses, 83, 84. 
collateral facts presumed, 84, 85. 
construction of instruments, 85. 
interlineations and erasures, 85, 86. 
Onus probandi, 39, 40. 
general rule respecting, 39, 40. 
shifted hj strong presumptions, 42. • 
not by slight ones, 40. 
Opportunities, 

presumption of guilt from, 309. 
Orders of justices, 

presumptions in favour of, 78. 
Ouster, 

presumption against, 72. 
Ownership of vessel, 65. 

Parent and child, 57. 175. 243, <See 
Survivorship,) 
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Paruh (>ffwi^T9t 

appointment ol^ 77. 
Partan^ 

presumed to be resident on his bene- 
fice, 80. ea 

Partner$hipf 

presumptions relating to, 184. 
Por(y-toaa, 

presumption of right to» 241. 
PaymerUj 
presumption of, fh>m receipt, 19. 43. 
debt presumed to be due, 82. 
advance of money, evidence presump- 
tive of, 176, 204. 
proof of, 87. 187. 
presumption of, from lapse of time, 187 

—189. 
3 &4WilL 4,0.42,8. 3; 188. 
presumption o( from circumstances^ 
loQ, 189. 
Peace-officers^ 

presumption of appointment of, 76. 
Pereons in emphymeni o/thepost-qficef 

presumption of appointment of, 76. 
Petof, 

prescriptive right to, 110 — 114. 
Physical presumptions from the course 

qf nature, 170—175. 
Pleading, 
prescriptive and other rights under 2 
Sl 8 Will. 4, c. 71. 122 et seq. 
Possession 
of stolen goods, presumptive evidence 
of larceny, 304—309. 
Possession and user, 
presumptions from, 87 — 169. 
favoured in law, 87. 
possession prima facie evidence of pro- 
perty, 87. 
len^ of enjoyment, 87. 
division of toe subject, 88. 
1. Prescription at common law, and as 
affected by 2 & 3 Will. 4, cc. 71 
and 100 ; 88—133. 
difierence between custom and pre- 
scription, 90. 
mode of pleading prescription at 

common law, 90. 
requisites of a prescriptive right, 90, 

91. 
Stat 32 Hen. 8, c. 2, and 21 Jac. 1, 

c. 16 ; 91. 
interruption, 91, 92. 
evidence of prescription from modem 

user, 92—95. 
general evidence of prescriptive 
claim not defeated by partial varia- 
tions in the exercise of the right, 
95—100. 
user for a shorter period evidence 
when coupled with other circum- 
stances, 100. 



presamption of prescriptive right, 

how rebutted, 100—102. 
title by non-existiog grant, 102 — 5. 

conflicting evidence, 105, 106. 
presumption of grant from crown, 

107—109. 
presumptions in derogation of public 

TifhtM, 109, lia 
prescriptive right to pews, 110—114. 
is either possessory or absolate, 

111. 
possessory. 111, 112L 
right to pews as against ordinary, 
113, 114. 
repairs, 114 
stots. 2 A. 3 WUl. 4, cc 71 and 100 ; 
114—133. 
inconveniences of the old law, 114 

—116. 
the Stat 2 & 8 Will 4, c 71 ; 

116— 13a 

rights of common and other 

profits k prendre, 117. 
easements in general, 118-121. 
lights, 121. 

mode of proo^— enjoyment, in- 
terruption, 121. 
mode of^pleading under the sta- 
tute, 122—130. 
2 & 3 Will. 4, c. 100; 130—183. 
2. Cases not within prescription acts, 
133.144. 
dedication of highways, 138 — 187. 
user must be with consent of owner 
of fee, 185—137. 
presumption of extinction of rights 
by non-user, 137 — 141. 
non-payment of quit-rent, 188. 
easements, 188. 141. 
Continuous, 139. 
intermittent, 140, 141. 
licenses, 142—144. 
8. Presumptions in support of benefi- 
cial enjojrment, 144 — 169. 
^neral principle, 144. 
instances, 144 — 169. 
where courts have refused to pre- 
sume in &vour of possession, 
146—149. 
registration of deeds, 149. 
conveyances by trustees, 149. 

general rule, 149, 150. 
presumption of surrender of terms 
by trustees for years, 150. 
formerly carried to unreasona- 
ble length, 150—152. 
presumable from circumstances, 
152. 
from acts of owner of inherit- 
ance, 153. 
whether to be presumed, as 
among purchasers, from the 
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PotseiHon and ti§er^e&rUinued.) 

term not being noticed in 

recent roarriage-BettleraentSy 

153—168. 

surrender of terms not assigned 

to attend the inheritance, 168. 

presumptions in favour of title— 

belief of juries, 168, 169. 

■P09U 

letter sent by, 18:^-*ld4. 
Po$t-^nark, 182. 
Preparations^ 

presumption of guilt from, 810 — 813. 
Prescription, 50. 75. 88—188. (See 
Possession,) 
definition, 88. 
to what species of property it applies, 

88,89. 
against rights of crown, 89, 107 — 

109. 
difference between it and custom, 90. 
pleading, 90. 
requisites of, 90, 91. 
interruption, 91, 9*2. 

by unity of possession, 92. 
evidence of, 92. 100. 
presumption of, how rebutted, 100 — 

102. 
in the case of pews, 110 — 114. 
inconveniences of the old law respects 

ing, 114—116. 
2 & 3 Will. 4, c. 71 ; 116—130. 
2 & 3 Will. 4, c. 100 ; 130—138. 
Presst 
mischievous influence of, in certain 
cases, 347. 
Presumption^ 
primary and proper signification of, 

4 
secondary signification of, in jurispru- 
dence, 12. 
popular signification o( 14. 
Presumptions, 
in general, 15. 
division of, 15. 

presumptions of law, 17 — 30. 
conclusive, 20. 
fictions, 24. 
rebuttable, 28. 
presumptions of fact, 81. 
sources of, 31. 
admissibility of presumptive evid* 

ence, 33. 
probative force of, 36. 
classification of presumptions by 
Lord Coke into violent, proba- 
ble, and light, 37. 
illustration of violent presump- 
tions, 37. 
objections to, 37. 

utility of the threefold classifica- 
tion doubtful, 38. 



division of presamptioDB with refer- 
ence to the onus probandi, 89, 40. 
slight presumptions, 40. 

use of, 41. 
strong presumptions, 42. 
effect of, 43. 
presumptions of mixed law and fiu;t, 

44. 
direction to juries when evidence is 

presumptive, 48. 
new trials for the disregard of pre- 
sumptions of fact or mixed pre- 
sumptions, 49. 
conflicting presumptions, 52. 

rules respecting, 53. 
particular presumptions of law and fiict» 
62. 
presumptions against ignwance of 
law, 63. 
illegality, 64. 
neglect of duty, 68. 
fraud and covin, &c. 69. 
immorality, &c., 70 — ^72. 
irreligion, 72. 
maxim " Omnia prcsumuntur rite esse 

acta," 74. 
presumptions from possession and user, 

87. (See Possession.) 
presumptions derived from the course 

of nature, 170. 
presumptions from the habits of society, 

usage of trade, &c., 179. 
presumptions of the continuance of 
things in the state they have once 
existed, 186. 
presumptions in disfavour of the spolia* 

tor, 203. 
presuqiptions from the general charac- 
ter or parties to judicial proceedings, 
211. 
presumptive pro(^ of handwriting, 217. 
presumptions in international and mari- 
time law, 235. 
miscellaneous presumptions, 240. 
(And see the several titles through' 
this Index,) 
Presumptive evidence in criminal caseSy 
246—344. 
general theory and rules oC (See 

Criminal cases.) 
examination of some of the principal 
species of presumptive proof in cri- 
minal cases, 294—344. 
(See the several titles, Real evi- 
dence. Evasion of justice. Pre- 
parations. Threats, Fear, 4rc.) 
Presumptive reasoning, 8. 
Previous attempts, 

presumption of guilt from, 310. 812. 
Primary evidence, 35^ 36. 
Prisoners* counsel act, 
I construction o^ 34& 
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Private qffieBf 
presamptioB fiom coane of busmefli in, 
182. 
Probability, S. 
Procreation^ 

presumption of power of, 170. 
Prqfits a prendre, 
claimable by prescription at common 

law, 88. 
stet 2 & 3 WilL 4, c 71; 117, lia 
Promieeory notee. (See BiUa qf ex- 
ekamge.) 

Proqf* 
what, 5—7. 

how difltinguiflhed from evidence, 7, 8. 
.Protettaiione qf innocence, 

too much credit usually ffiven to, 350, 
851. 
Public office, 
presumptions fiorn coarse of business 
in, 182. 
Ptdfiic qficert, 
presomption of due appointment of^ 

76. 
presumed to do their daty, 68. 
PitbUc righte, 
presumptions in derogation of, 109, 
110. 
Putting of trials 849. 

Qiit^renf, 
presumption of, 242. 
extingiushment of, 138. 

proof of, 11. 57. 
presumption against, 57. 
evidence to character of proeecutriz, 
212, 218. 
Ratification, 28. 
Retd evidence in eftmtna/ caw9, 205— 

809. 
RdfuUable prenamptionM qfUno, 20. 29. 



Receipt, 
under seal conclusive proof of payment^ 

19. 21. 187. 
not under seal cmly prim4 fiicie evi- 
dence of payment, 187. 
Ibr last rent presumptive evidence of 
payment of all previous rent due, 
48.168. 
Rc'Conveyance, 

presumption of, 146w 
Records, 
how proved, 85. 149. 
presumed to be correctly made, 68. 
Recovery, 
presumption in fiivour o£, 79. 
presumable from circumstances^ 145. 
Registration of deeds. 

When presumed, 1^. 
Relation. {See Fictions.) 



Release, 

presumption of release of right of 
way, 187. 
of debt, 42. 18a 
from creditors of banicropt, 185. 
Rdigion, 

presumption in favour o( 72, 78. 
Rent, 25. 80. 180. 
perception of, prima, &cie evidence of 
seisin in fee, 54. 87. 
Repair, 
of pews, 118. 
of fences, 146L 
Replevin derk, 

presumption of appointment of, 76. 
Rifly, 

ri|^t to, when witnesses to character 
are examined, 216. 847. 
Reputation, 

evidence of marriage, 70. 

in criminal cases, 214. 
Res judicata, 20. 2^2^ 
Return to mandamus, 

presumption in &vour of, 78. 
Revenue officers, 

appointment of, 77. 
Revocaiion, 

presumption of, 189. 

of will, 177. 206. 
River, 

presumption relative to soil at bottom 
of, 240. 
of agreement to use land abutting on, 

{See Navigable river). 
Road. {See Highway.) 
Robbery, 

presumption against, 57. 

fear presumed in cases of, 204. 

Sale qf goods under distress, 

presumed to have been for the best 
price, 69. 
Satiifaction qfterm, 

not a ground for presuming a surren- 
der, 152. 
Sea, 

exclusive right over arm of, 110. 
Sealing, 

of deed, when presumed, 75. 81. 

of bond to anodier in his absence, 178. 
Seashore, 

presumption relating to soil c£, 240. 
S^worthiness, 49. 29?. 
Secondary evidence, 85, 86. 
Security, 

presumption from possession o^ 188. 
Seduction, 

evidence to character in, 212. 
Seisin of estate, 

presumption of continuance from proof 
I of; 186. 
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8eisin oferUUet {eoniinued.) 

of occupation from allegation of, 
242. 
Set-off^ 
onus of proving lies on the defendant, 

67. 
proof of, by date of document, 182. 
Settlement^ 
parochial, presumption of continuance 

of, 18a 
of accounts, presumption from, 42. 
188. (^See Payment) 
Several fishery, 
presumption of ownership of soil of, 
242. 

Sexual inter course, 
presumption of, between husband and 

wife, 71. 180. 
males under fourteen presumed incapa- 
ble of, 22. 171. 
Ship, 

' presumption of loss o( 237— 2d9. 
Signitur, 
proof of {See Handwriting.) 
presumptions from, 75. 81. 
presumption of signing by testator, 82. 
,84. 
Silence under accusation, 

presumption of guilt from, 316. 
Slander. {See Libel.) 
Slight presumptions, 
do not shift the burden of proof, 40. 
use and effect of, 41. 
Sovereign of foreign state, 236, 237. 
Special presumptions 
take precedence of general ones, 63 — 
56. 
Specialty, 
receipt by, 19. 21. 187. 
limitation of actions on, 187. 
consideration for, presumed, 243. 
Spoliator, 
presumptions in disfavour of, 203 — 

210. 
maxim, '' Onmia pnesumuntur contra 
spoliatorem," 203. 
instances of its application, 203. 
retaining jewels, 203, 204. 
endeavouring to remove heir to estate, 

204. 
fear presumed in highway robbery, 

204. 
denial of receiving money proved to 

have been received, 204. 
destruction and fabrication of evidence, 
204—206. 
extent of presumption, 206, 207. 
recognized in maritmie law, 239. 
principle carried too far in practice, 

207—210. 
especially in criminal cases, 208 — ^210. 
Stamp, presumption qf, 84, 85. 148. 206. 



Statute, presumption of, 145. 
Strong presun^tions of fact, 40. 42—44. 
shift burden of proof, 42. 
effect of in civil and criminal cases, 

43. 
distinguishable from presumptions of 
law, 44. 
Sudden change of life or circumstanees, 

presumption of guilt from, 315. 
Suicide, 9. 177. 276. 285. 
Surrender, 
presumptions of, in general, 189. 
presumption of surrender of term of 

years by trustees, 160 — 168. 
presumption of surrender of copyhold, 
145. 
Surrogate, 
presumption of due appointment of, 
68.76. 
Survivorship, 
presumption of, when several persons 
perish by a common calamity, 192. 
rules of the civil law, 192. 
cases in this country, 193 — 201. 
conclusion from them, 201, 202. 

Tail, {Tenant in,) 67. 107. 170. 
Tenant. {See Landlord,) 
Term of years, 

presumption of surrender of, 150— 
168. 
Testator, 

signature of, to will, 82, 83. 

seeing witnesses sign, 83. 
Theatre, 

presumption of being licensed, 65* 
Threats, 

■ presumption of guilt from, 314. 
Time, {See Possession.) 

presumption arising from length of, 45. 
87. 
Tithe collector, 77. 
Tithes, {See Modus decimandt). 
Title, 

numerous presumptions in favour of, 
144 et seq. 

presumption of knowledge of, 180. 
ToU, 50. 93. 
Trade, 

presumption from usage o£, 179. 181— 
184. 

contracts in restraint c/E, 243. 
Treason, 

presumption of, 177. 250. 
7VespaM,27. 
Trustees, 77. 

conveyance by, 149, 150. 

surrender by, 149. 168. 

Undetsherif, 

presumption of due appointment k£, 76. 
Unity qf possession, 92. 122. 



Univerniy^ 
rifht to grant alehouse licenee by 
vice-chancellor of, 05. 
UnteaworthinesSf 

when presumed, 237. 
Usages of trade and habits of society^ 
presumptions from, 179 — 185. 
instances, 179. 181. 184. 
landlord and tenant, 179. 
hiring of servant, 179. 
to explain written instruments, 180, 

181. 
from usual course of business, 182 
—185. 
letters, 182—184. 
publishing libel, 184. 

gartnership, 184. 
ills of exchange, 184. 
proof of debts, 165. 
User. {See Possession), 

Validity to acts^ 
presumption in ftTour of giving, 57. 
67. 
Vestty derkf 
presumption of due appointment of, 
76. 
Violent prestmrntioHj 
illustration of, given by Lord Coke, 37. 
objections to iU 37. 

Waste lands, 

presumption of title to, 241. 
Watchmenf 

W presumption of appointment of, 77. 
atercourse^ 

claimable by prescription, 89. 
or by lost grant, 102. 106. 



since 2^3 Will. 4, c 71, lia 121 

129. 
rights to, may be lost by non-user, 141 
Way, right to, 

. may be claimed by prescription, 80 
, 101. 

or by lost grant, 102. 106. 
under 2 &. 3 WUL 4, c 71, 118, 110 

122. 
may be lost by non-user, 187. 140 
161. 
{See Hig hway. 
Weirs, 

right to erect, 100, 110. 
WiU, 
proof of, 35. 81. 
not impeachable for collusion unde 

Stat Marlbridge, 78. 
execution of, 82. 
Witchcrqft, 

confessions of, 340. 
Witness, attesting, 
to deed, &c., 
when dispensed with, 81. 
interlineations, &c., 86. 
to will, 83, 84. 
Witnesses, 
presumption of truth of testimooy of, ^ 

251. 
mistake or mendacity of^ 251. 
Wreck, 

evidence of prescriptive right to, 101. 
Writing, 
depositions before magistrates presam 

ed to be taken in writing, 69. 
evidence of usage to explain writtei 
agreements, 180. 
{See Handwriting,) 
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